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JURISDICTIONAL STATEMENT 


The United States District Court for the District of Columbia 
had jurisdiction of this suit for an injunction pursuant to § 11-306 of 
‘the District of Columbia Code (1961). Judgment was entered March 
25, 1968 (J.A. 54-55) and this appeal was noticed on April 23, 1963 
(J.A. 55). This Honorable Court has jurisdiction pursuant to § 1291 
of Title 28, United States Code. 
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2 
STATEMENT OF THE CASE 


This appeal presents a narrow question, whether an easement by 
grant in favor of Lot 841 in Square 1218, owned by appellant, sometimes 
hereafter referred to as plaintiff, for a "free and unrestricted" right of 
way through a ten foot alley which constituted a portion of Lot 818 in the 
same square, recently purchased by appellee, sometimes hereafter re- 
ferred to as defendant, was an easement for use by both vehicular and 
pedestrian traffic, or merely a pedestrian right of way. This was the 
only question litigated at the trial. See opening statements of counsel 
for plaintiff and defendant (J.A. 8 and 9). 


After trial the District Court issued an injunction restraining in- 
terference by defendant with plaintiff's use of the right of way for pe- 
destrian purposes, but ruled that the right of way was not one for ve- 
hicular traffic, and failed to enjoin interference with such use (J.A. 54- 
55). This judgment followed the oral opinion of the District Court at the 


conclusion of the trial (J.A. 40-41). This appeal followed (J.A. 55). 


Most of the facts were stipulated, and there was little or no con- 
troversy regarding the remaining facts. These may be stated as follows: 


1. Plaintiff bought Lot 841 in Square 1218 in 1948, which lot is im- 
proved by premises 1239 Potomac Street, N.W. Pretrial stipulation 
(J.A. 5). From approximateiy 1879, when one Proctor acquired by fore- 
closure several lots in Square 1218 in Georgetown, and conveyed by four 
deeds various lots, including that now owned by plaintiff, the plaintiff and 
her neighbors have had in their chain of title a right of way over the three 
foot alley for 34 feet to a ten foot alley (part of Lot 818 owned now by de- 
_ fendant) and a right of way over said ten foot alley to Potomac Street. 
(Opening statement for defendant (J.A. 9), Complaint, paragraphs 5, 6 
and 8 (J.A. 1-2), Answer, paragraphs 5, 6 and 8 (J.A. 3-4), Pretrial stip- 
ulations (J.A. 5).) 


2. The original deed creating the easement described the use as 
| with the free and uninterrupted use of said alley leading out to 
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| 
Potomac Street." Plaintiff's Exhibit 6(J.A. 48, admitted JA. 11-12). 


3. Defendant purchased a tax deed to said Lot 818 as of Novem- 
ber 28, 1961. Complaint, paragraph 9 (J.A. 2), Answer, paragraph 9 
(J.A. 4), Pretrial stipulation (J.A. 5), Defendant's Exhibit 1 G. A. 49- 
53, admitted J.A. 32). 


4, Defendant also owns premises known as 3259 Prospect Street, 
N.W., which is around the corner from the entrance to the ten foot alley 
which is part of Lot 818, and which abuts on a part of said Lot 818 farther 
to the rear. Plaintiff's lot, on the other hand, does not adjoin the alley. 
She would come out of the back door of her house to the three foot alley, 
over to the ten foot alley which is part of Lot 818 and down to Potomac 
Street. Opening statement of defendant (J.A. 9). | 


5. After receiving the tax deed, defendant erected a chain across 
the entrance to the ten foot alley. Opening statement of defendant (J.A. 
9-10). He used the ten foot alley for parking his car and cars of his 
clients. Testimony of defendant (J.A. 34). His car is six feet wide. Ibid, 
(J.A. 37). When cars are parked in the ten foot, or alley, portion of Lot 
818, it cannot be used as a vehicular right of way. See the pictures of the 
alley taken from Potomac Street and looking toward Potomac Street from 
where the three foot alley joins the ten foot alley. Plaintiff's Exhibits 2 
and 3 (J.A. 43 and 44, admitted J.A. 10). This is also obvious from the 
plat of said Lot 818. Plaintiff's Exhibit 4 (J.A. 45, admitted J.A. 11-12). 
The plat also indicates that Lot 818 becomes wider back past the end of 
the right of way. | 


| 

6. The tax deed to defendant indicates that taxes were not paid on 
Lot 818 since 1898, not long after the easements were created by Proctor, 
and that the land was still carried in Proctor's name. Defendant's Ex- 
hibit 1 (J.A. 49-58, admitted J.A. $2). Defendant conceded that the tax 
deed did not extinguish plaintiff's easement (J.A. 8-9). 


7. For over seventy years the ten foot right of way had been used 
by the owners of the various lots, including plaintiff's lot, which had the 
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easement, for a vehicular right of way as well as for pedestrian use. 
This is indicated by the testimony of the several witnesses called by 
both parties as follows: 


a. Testimony of Plaintiff. 


Since 1948 she has used the ten foot right of way to have work- 
men drive vehicles in to entrance to three foot alley to bring materials 
and equipment in connection with repair work on her house (J.A. 13-14). 
The trash trucks drive into the ten foot alley and pick up the trash and 
garbage which is placed in the three foot alley (J.A. 14). In this regard, 
see plaintiff's Exhibit 1 (J.A. 42, admitted J.A. 10) which shows the trash 
and garbage cans sitting in the three foot alley which leads from the ten 
foot alley to plaintiff's house. 


Delivery trucks from the department stores make deliveries also 
by driving in the ten foot alley (J.A. 15). Other adjacent land owners who 
have similar easements also use the property for vehicular traffic for 
uses similar to those used by plaintiff (J.A. 15 and 17). 


One Watson, a roomer of plaintiff, kept his motor scooter in plain- 
tiff’s back yard and used the three foot and the ten foot alley to go to and 
from Potomac Street. One day when defendant's car blocked Watson's 
egress, defendant was asked to move his car, but he refused and threat- 
ened to call the police (J.A. 15-16). 


Plaintiff puts her trash in the three foot alley and the trash trucks 
drive in the ten foot alley to pick it up (J.A. 19). Other adjacent lot own- 
ers do the same (J.A. 20). 


The vehicular use of the ten foot alley is almost constant (J.A. 22). 


In the summer of 1962 plaintiff had some planting done in her back 
yard. Dirt was removed by a truck coming into the ten foot alley. This 
use, however, was interfered with by defendant's parking of his car in the 
right of way (J.A. 22). 
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The Baptist Home on an adjacent lot uses the ten foot right of way 
to get oil in (J.A. 23). | 
| 
b. Testimony of James L. Sullivan. | 


Mr, Sullivan is a real estate broker who has looked after 1237 
Potomac Street for twenty years and has been acquainted with the ten 
foot alley since he was a boy. When he testified, he was 83 years old 
(J.A. 25). Thus this witness was able to testify as to the use of the al- 
ley from just about when the easements were first granted to the pres- 
ent day. It was first used by horses and wagons and then by, trucks and 
automobiles by the adjacent property owners, including the Baptist Home, 
"To take out their garbage, trash or anything they wanted there, and to 
bring stuff in" (J.A. 25-26). This testimony is based on what he observed 
and the use he himself made of it as manager of 1237 Potomac Street 
(J.A. 26). | 

In recent years he had to ask defendant to move his car so he could 
take in "some stuff for repair work" (J.A. 26). | 


| 
The main use of the alley is to take out trash and earbage and "to 
bring material in the back" (J.A. 27). 
| 
c. Testimony of Harris L. Stevenson. 


Mr. Stevenson is in the real estate and insurance business and has 
been a member of the Board of Trustees of the Baptist Home since 1935 
(J.A. 28). The Baptist Home also backs up to this property and uses the 
ten foot alley for "service of garbage and trash and deliveries" (J.A. 28). 
They use it for vehicular traffic for getting in supplies and the garbage 
and trash and for fuel. The supplies brought in by vehicle are "Furniture, 
food, everything that you would need to operate a home of this type” (J.A. 
29). 


d. Testimony of the Defendant. | 
Defendant, of course, has only held the underlying fee title to Lot 
818 since November 1961 (J.A. 5), but he has seen vehicular use of the 
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alley. He admitted that someone asked him to move his car so they 
could use the alley for approximately three days to bring in furniture 
(J.A. 35 and 36-37). He also admits the alley is used by the District 

of Columbia to collect the trash and garbage of plaintiff and others which 
is set out in the three foot alley (J.A. 36). 


Before he bought the tax deed, the defendant, who did not have an 
easement appurtenant to the lot upon which his house is located, asked 
to have a truck come in to the rear of his lot, but was blocked by a parked 
car (J.A. 36). 


Defendant admitted that the District of Columbia "have always 
backed their trucks up in there, and still do” (J.A. 36). 


e. Testimony of Stephen K. Biggs. 


Mr. Biggs lived in defendant's house from August 1958 to Decem- 
ber 1960 (J.A. 37). He occasionally parked his car in the alley and the 
male nurse of a neighbor did also (J.A. 38). Not only did he use it for 
ingress and egress, but he observed plaintiff using it for her workmen's 
trucks, and generally observed its use for deliveries, trash removal and 
telephone maintenance trucks (J.A. 36). 


f. Testimony of Mamie Johnson. 


Miss Johnson lived in defendant's house, 3259 Prospect Street, 
from 1948 to 1958 and was a dressmaker. She observed the use of the 
ten foot alley for oil delivery to the Baptist Home, trash collection and 
deliveries (J.A. 39). Specifically, she saw a truck deliver some shrubs 
to plaintiff's garden and repair trucks delivering plaster, cement, sand 
and similar material (J.A. 39-40). 
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STATEMENT OF POINTS 


1. The District Court erred in ruling that the appellant had a right 
of way over the ten foot alley portion of Lot 818 in Square 1218 for pedes- 
trian use only, and not for both pedestrian and vehicular use, 


2. If it was a finding, and not actually a conclusion of law, the court 
failed to properly find that the right of way is a vehicular as well as a pe- 
destrian right of way. | 


3. The evidence and the law compel a conclusion that the right of 
way is both a pedestrian and a vehicular right of way. | 


| 
| 
SUMMARY OF ARGUMENT | 


1. The grant of a "free and uninterrupted” right of way is a grant 
of a vehicular as well as a pedestrian right of way asa matter of law. 


2. Even were the grant not so specific, the long vehicular usage 
compels such a holding. 


i 

3. Were there no grant, or a grant specifically limited to pedes- 
trian use, the seventy years of vehicular use would by now have given 
rise to a vehicular right of way by prescription. | 


ARGUMENT 


I 


INTRODUCTION 


Defendant conceded that his tax deed did not, in view of le v. 
Catucci, 91 U.S. App. D.C. 54, 197 F.2d 597, 16 ALR 2d 602 (1952), af- 
fect in any way plaintiff's easement for right of way across Lot 818 in 
Square 1218. Thus the case below and this appeal concern a single ques- 
tion, is the right of way a vehicular as well as a pedestrian right of way. 
The District Court made no specific findings on this point by concluded 
that it was only a pedestrian right of way (J.A. 54). In this the District 
Court erred. | 
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THE EASEMENT WAS FOR A VEHICULAR AS WELL AS 
A PEDESTRIAN RIGHT OF WAY AS A MATTER OF LAW 
The deed creating the easement stated the use as being a "free and 
uninterrupted use of said alley leading out to Potomac Street." As this 
Honorable Court said in Penn Bowling Recreation Center v. Hot Shoppes, 
86 U.S. App. D.C. 58 at 60, 179 F.2d 64 (1949): 
"Rt is true that where the nature and extent of the use of an 
easement is by its terms, unrestricted, the use by the 
dominant tenement may be increased or enlarged." 
In fact, even use of an easement by prescription by heavy trucks has been 
held not a materially increased use. Kogod v. Cogito, 91 U.S. App. D.C. 
284, 200 F.2d 743 (1952). 


These cases would seem to prevent a limited construction of the 
instant easement, as was made by the District Court. 


The case of Preston v. Siebert, 21 App. D.C. 405 (1903), is almost 


on all fours with the instant appeal. There the easement was for a "free 
and uninterrupted right of way forever." 21 App. D.C. at 408. The domi- 
nant tenement owner sought an injunction to prevent a fence across it so 
she might “have her supplies and fuel brought to the rear of her premises, 
and ashes, garbage and like things removed therefrom." 21 App. D.C. at 
409, ‘The predecessor to this Court stated, 21 App. D.C. at 414: 


vented from doing so unti 
house from the street in f 
gates opened by some one 
same process she could not have access secured to wagons 


for the removal of ashes and garbage. Her right of way 


would not only be obstructed, but virtuall destroyed." 
(Emphasis added.) 


In the Siebert case the right of way was exactly the same size, and 


—_—— 


the Court disposed of an ingenious argument by the defendant in these 
words, 21 App. D.C. at 415: 


s | 
"It is objected, also, on the part of the appellant that 
wagons and carts may not conveniently turn within the ten 
feet of the right of way. But this is not relevant or to the 
point. They might back out or back in; or they might 
within the space of the triangle to the north. It is no con- 
cern of the appellant [defendant below] whether they can 
turn or not, provided they do not go upon his lot outside of 
the 10 feet of the right of way, which, of course, he cae en- 
titled to prohibit." 


The trial court's injunction was thereupon affirmed. 


It is submitted that a "free and uninterrupted use of the alley means, 
as a matter of law, just that, a right of way for any lawful purpose, and 
not a restricted partial right of way as held by the District Court. 


m 


THE RIGHT OF WAY WAS A VEHICULAR 
RIGHT OF WAY AS A MATTER OF FACT 


As this Honorable Court said in Penn Bow Recreation Center v. 


Hot Shoppes, supra, 86 U.S. App. D.C. at 61: | 


"The long continued use of the right of way for purpose of 
loading or unloading supplies may indicate an intuition 
of the parties that the easement may be used for that por- 


pose." | 
The evidence, as set forth in detail in paragraph 7 of the Statement 
of the Case above, is overwhelming that for the last seventy years or 
more, in effect ever since the easement and those like it appurtenant to 
other nearby lots, were created, the ten foot alley has been used for ve- 
hicular traffic, first by horse drawn carts and wagons and later by motor 


vehicles. 


Even were not the easement by its terms "free and anjaterrapted, a" 
the long vehicular use, under Penn Bowling compels a holiing that itisa 
vehicular easement. 
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EVEN IF THERE HAD NEVER BEEN A GRANT OF AN 
EASEMENT AT ALL, OR HAD THE GRANT SPECIFICALLY 
BEEN RESTRICTED TO PEDESTRIAN USE, APPELLANT 
AND HER NEIGHBORS, AND THE GENERAL PUBLIC, WOULD 
HAVE A VEHICULAR RIGHT OF WAY BY PRESCRIPTION 


Even had there never been a grant of an easement over Lot 818, 
or had the grant, instead of being for the highest use, been expressly 
restricted to pedestrian use, the appellant, her neighbors, and probably 
the general public would by now have a prescriptive easement for ve- 
hicular use. The undisputed evidence, as outlined in paragraph 7 of the 
Statement of the Case above, show open, continuous and adverse (were 
there no express grant) vehicular use for at least seventy years. As 
this Court said in Kogod v. Cogito, supra, 91 U.S. App. D.C. 284 at 286, 
200 F.2d 743 (1952): ‘But continuity of use is to be determined in rela- 
tion to the nature of the right claimed. Use whenever needed, if reason- 
ably frequent, is enough.” 


Even, therefore, had there been no grant of a specific easement, 
there would be a vehicular easement. 


CONCLUSION 


As a matter of law, the "free and uninterrupted" right of way is 
a vehicular as well as a pedestrian easement as in Preston. Were there 
any doubt, the long usage would compel such a holding as in Penn Bowl- 
ing and, indeed, such use would have given rise to a vehicular right of 


way by prescription, in any event, had there been no grant, as in Kogod. 
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The judgment of the District Court should be reversed and the 
case remanded for the entry of a judgment enjoining appellee from in- 
terfering with either pedestrian or vehicular use of the right of way. 


Respectfully submitted, 


JO V. MORGAN, JR. | 


815 Fifteenth Street, N. W. 
Washington 5, D.C. | 


Attorney for Appellant 
| 
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JOINT APPENDIX 
[ Filed April 10, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NEVA L, BUIE 
1239 Potomac Street, N.W. 
Washington, D.C. 

Plaintiff 


vs. 


THEODORE R. HILL 

3259 Prospect Street, N.W. 

Washington, D.C. 
Defendant 


Civil Action No. 1175-62 
| 


ee ee we ws wwe we we 


COMPLAINT FOR MANDATORY AND PROHIBITORY 
INJUNCTION 


1. This is a suit for injunction, and this Court has oat in 
accordance with Title 11, Section 326 of the District of Columbia Code. 

2. Plaintiff is a citizen of the United States, a resident of the 
District of Columbia, and brings this suit in her own right. | 

3. The defendant is a citizen of the United States, a resident of 
the District of Columbia, and is sued in his own right. | 

4. The plaintiff owns in fee simple Lot 841 in Square 1218 in the 
District of Columbia. Lot 841 is known as 1239 Potomac Street, North- 
west. | 

5. The defendant is the owner of Lot 818, Square 1218 in the Dis- 
trict of Columbia, known as 1233 - 1/2 Potomac Street, Northwest. 

6. A three (3) foot alley runs from the Southeast corner of Lot 
841, belonging to the plaintiff, and continues 34 feet south to | a 10 foot 
alley leading into Potomac Street. ! 

7. Plaintiff's deed to Lot 841 recites that the owner of said lot 
is to have a right of way over a three foot alley; beginning at the south- 
east corner of the parcel and running South with that width 34 feet to 
a 10 foot alley leading into Potomac Street; and with a right of way over 
said 10 foot alley. Said lot has had this right of way by deed ethics 1893, 


and Lot 818 has been used for purposes of ingress and egress by the 


owners of Lot 841 since 1893. 

8. Taxes have not been paid on Lot 818 since 1893, and on Novem- 
ber 28, 1961, the defendant paid the District of Columbia the back taxes 
on Lot 818 and received a special tax deed for the property. 

9. Onor about February 1, 1962, defendant erected a chain 
barrier across the side of Lot 818, said barrier running @&éf4nd 

at the immediate front of said Lot. Said barrier completely blocks 
plaintiff's right of ingress and egress which she has over Lot 818. 

10. The defendant has failed and refused to remove said fence, and 
by reason thereof plaintiff has suffered and will continue to suffer im- 
mediate and irreparable damage. 

12. Unless defendant's barrier is removed immediately, plaintiff 
will continue to suffer irreparable damage. Plaintiff has no adequate 
remedy at law. 

WHEREFORE, plaintiff prays: 

1. That process issue out of this Honorable Court directed to the 
defendant requiring him to appear herein on a day made certain and 
answer the exigencies of this Complaint. 

2. For a preliminary injunction ordering the defendant to remove 
his barrier on Lot 818 and to prohibit the defendant from erecting a 
barrier on Lot 818 which will destroy the plaintiff's right of way over said 
Lot until such time as this Honorable Court can act on this Complaint; 
and in the alternative for leave to advance this cause for trial in the im- 
mediate future in order that plaintiff's rights may be protected. 

3. And for such other and further relief as to this Court may seem 
fit and proper. 

/s/ Neva L. Buie 


x * * 


By: /s/ Solomon L. Margolis 
Attorneys for Plaintiff 


x * * 


DISTRICT OF COLUMBIA, SS: 

Neva L. Buie, being first duly sworn, upon oath, depcees and says: 
That she is the plaintiff herein; that she has read the foregoing Complaint 
by her subscribed and knows the contents thereof, and that the same is 
true of her own knowledge, except as to the matters therein stated to be 
alleged upon information and belief, and that as to those matters she 
believes it to be true. | 

/s/ Neva L. Buie 

(JURAT: dated March 24, 1962) 


[ Filed May 1, 1962] 


ANSWER TO COMPLAINT FOR MANDATORY AND 
PROHIBITORY INJUNCTION 


1. Defendant admits the allegations of paragraph 1 of the complaint. 


2. Defendant admits the allegations of paragraph 2 of the complaint. 

3. Defendant admits the allegations of paragraph 3 of the complaint. 

4. The defendant is without sufficient information or knowledge to 
enable him to form a belief as to the allegations of paragraph 4 of the 
complaint and, therefore, can neither admit nor deny these allegations, 
but demand strict proof thereof. 

5. The defendant admits the allegations of parsessen 5 of the com- 
plaint. 

6. The defendant admits that a three (3) foot alley runs past the 
rear of Lot 841 and continues south to a 10 foot alley leading into Potomac 
Street. | 

7. The defendant is without sufficient information or knowledge to 
enable him to form a belief as to the allegations of paragraph 7 of the 
complaint and, therefore, can neither admit nor deny these allegations, 
but demand strict proof thereof. 
8. The defendant admits that he paid back taxes on the Lot in 


controversy in the sum of $3528.76 and received a tax deed from the 
District of Columbia Government for such property. 

9. The defendant admits that he erected a chain barrier across 
the Lot as alleged in the complaint, but denies that said barrier blocks 
the right of plaintiff, if any she has, to ingress and egress over Lot 818. 

10. The defendant admits that he has failed and refused to remove 
the chain barrier across the entrance to the said Lot, but denies that 
plaintiff has suffered or will suffer any immediate or irreparable damage. 

11. The defendant denies the allegations contained in numbered 12 
of the complaint. 

WHEREFORE, defendant prays: 

1. That the prayers of plaintiff for a preliminary injunction, and 
in the alternative for leave to advance the cause for trial be denied and 

/s/ Ruffin A. Brantley 
Attorney for Defendant 


= * * 


[ Certificate of Service: dated May 1, 1962] 


[ Filed June 25, 1962] 


ORDER 

Upon consideration of the plaintiff's motion, and argument of 
counsel for both parties having been heard in open court, it is by the 
Court, this 25th day of June, 1962, 

ORDERED: 

1. That the defendant, Theodore R. Hill, is hereby enjoined from 
in any way interfering with the plaintiff's use and right of way over Lot 
818, Square 1218 in the District of Columbia, until such time as this 
cause of action may be heard. 

2. That the defendant, Theodore R. Hill is to remove the chain 
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barrier, which blocks the entrance to the described lot from ‘Potomac 
Avenue, | 
| 

3. That this cause is to be advanced for hearing in the immediate 
future. | 


/s/ Edward A. Tamm 
Judge 
SEEN: 


/s/ Whitford W. Cheston 
Attorney for Defendant. 


[ Filed October 26, 1962] 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Complaint for injunction to restrain blocking of right-of- way. 
UNDISPUTED FACTS: 

P Buie is the fee simple owner of Lot 841 in Square 1218 in the 
District of Columbia, improved by premises 1239 Potomac Street, N.W. 

D Hill is the owner of lot 818 in square 1218 in the District of 
Columbia, known as 1233 1/2 Potomac St., N.W. Said lot 818, where 
it adjoins Potomac Street, is an unimproved area approximately 10 feet 
in width. D Hill acquired said lot 818 by a tax deed from ayer 
of Columbia dated Nov. 28, 1961. 

P acquired her property under deed dated April 9, 1048 from 
Florence C. Brown. Said deed recites that the property conreyed in- 
cluded: 

....a right of way over a three foot alley; beginning at the South- 
east corner of the parcel above described and running South with 
that width, 34 feet to a 10 foot alley leading into Potomac Street; 
and with a right of way over said 10 foot alley." 


PLAINTIFF asserts that her deed gives her a right of way over 
a three foot alley beginning at the southeast corner of her lot, and 
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running south in accordance with the terms of the deed, a distance of 

34 feet to a 10-foot alley leading from the rear of her premises to 
Potomac St., including a right of way over the 10-foot alley on lot 818, 
D's property; that said rights of way and easements are contained in 
the chain of title from at least 1893 to the present time, and have been 
used continuously during said period for purposes of ingress and egress 
by the owners of lot 841. 

P asserts further that about Feb. 1, 1962, D erected a chain bar- 
rier across the west side of said 10-foot alley so as to prevent the use 
of said alley by P and others; that in addition, D has been using the 
alley for parking his vehicles and the vehicles of his friends, relatives, 
customers and alike, thereby preventing P and others from utilizing 
the alley for purposes of ingress and egress. 

P asks judgment requiring D to remove the barrier from said 
alley, prohibiting D from using the alley for purposes of parking vehicles, 
except while loading and unloading, and prohibiting D from interfering 
with P's use of the alley. P also asks damages for the interference with 
the use of her right of way, attorneys’ fees and costs. 

DEFENDANT admits that in exercise of his dominion and control 
of lot 818, acquired by deed of Nov. 28, 1961, he erected a chain across 
lot 818 along Potomac St., N. W., and that he has used the lot for the 
purpose of vehicle parking. D contends that he has at no time interfered 
with P’s rights, which rights D contends at most comprise only the right 
of pedestrian egress and ingress along the north line of lot 818. 

D denies that P is entitled to an award of counsel fees as part of 
her alleged damages. 

STIPULATIONS: 

Facts under "UNDISPUTED FACTS". 

It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 


Photostat copies of any deeds of record and copies of any records 
of the Office of the Surveyor of the District of Columbia. 
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No stipulation is made with reference to photographs identified 
as P's No. 1 - 21, inclusive. | 

Counsel agree to exchange within 2 weeks the names and addresses 
of all witnesses known to them, including expert witnesses, exclusive 
of impeachment or rebuttal witnesses (filing a copy of said list with the 
Clerk of the Court), and if they learn of any additional witnesses prior 
to trial, will exchange the names and addresses promptly. | 

The Examiner has requested counsel to come to the trial with the 
maximum authority to settle the case which will be allowed them by their 
principals. ! 


Trial Attorneys: For Plaintiff - Arthur L. Willcher | 
For Defendant - Whitford W. Cheston 


/s/ Elizabeth Bunten | 
Asst. Pretrial Examiner 


Attorneys: | 
/s/ Arthur L. Willcher, for Plaintiff | 
/3/ Whitford W. Cheston, for Defendant 


[ Filed July 18, 1963] | 


| 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
NEVA L. BUIE ) 

Plaintiff ) | 

vs. Civil Action No. 1175-62 

) Hl 

) 


THEODORE R, HILL 
Defendant 


Washington, D.C. 
Monday, January7, 1963 


The above-entitled matter came on for trial before the HONORABLE 
EDWARD A. TAMM, Judge, United States District Court for the District 
| 
of Columbia, at 10:00 a.m. . | 


APPEARANCES: 


ARTHUR L. WILLCHER, Esq., 
For the Plaintiff 


WHITFORD CHESTON, Esq., 
For the Defendant 


= * * * * 
THE DEPUTY CLERE: Neva L. Buie versus Theodore R. Hill. 
MR. WILLCHER: Ready for the plaintiff, Your Honor. 

* * * * * 
OPENING STATEMENT ON BEHALF OF THE PLAINTIFF 

BY MR. WILLCHER 

MR. WILLCHER: May it please the Court, this is an action for 
mandatory and prohibitory injunction. 

* * * * * 

THE COURT: What are you asking the Court to do? 

MR. WILLCHER: Give us a permanent injunction restraining and 
enjoining the defendant from barricading or in any way preventing use 
of the alley by the plaintiff, both for pedestrian traffic and vehicular 
traffic. We are also asking for counsel fees. 

THE COURT: Very well. 

OPENING STATEMENT ON BEHALF OF DEFENDANT 

BY MR. CHESTON 

MR. CHESTON: May it please the Court, when this matter came 
on for preliminary motion several months ago, I stated to the Court that 
in the interval some stipulations would have to be worked out to present 
to the Court. Notwithstanding, there has been a change of counsel on the 
part of plaintiff. It is a fact and the defendant does so concede that by 
virtue of our Court of Appeals case Engel v. Catucci, 197 Federal 2d 
597 -- 

THE COURT: What is that citation? 

MR. CHESTON: Engle v. Catucci, 197 Federal 2d, at 597. 

In that case, there was an express holding by the Court of Appeals 
that the purchaser of a tax deed does take the lot he purchases subject 
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to the valid prior existing easements. We, therefore, readily concede 

that the purchase of the tax deed does not extinguish or wipe out 
in any way the right which Miss Buie had to the alley, to the extent she 
had such rights. | 

Our informal investigation, Mr. Willcher and mine, of the Recorder 
of Deeds Office does show that from approximately 1879, one Proctor 
acquired by foreclosure several lots in this block of Georgetown and he, 
thereafter, conveyed that out through four conveyances several smaller 
lots. At no time was this ten-foot residue strip ever conveyed out, and 
it is true that chain of title in Miss Buie and in the houses adjacent to 
hers have come on down to the present date reciting, with a right- -of-way 
over the three-foot alley 34 feet, to a ten-foot alley and with ia right-of- 
way over said ten-foot alley. 

The defendant's contention is that the sole problem in the case is 
the construction by the Court of the meaning of "a right ~of-way over a 
ten-foot alley;"' whether it means a continuation of the three -foot alley- 
way for pedestrian ingress and egress, or whether the purchaser of this 
lot from the District of Columbia in practical effect is to be denied any 
use whatsoever of his investment as a result of not being able to do any- 
thing with it. 

The evidence on behalf of the defendant -- | 

THE COURT: Is the defendant an adjacent property owner? 

MR. CHESTON: The defendant owns the house located at 3259 
Prospect Street, which is around the corner. His back yard also butts 
on this ten-foot alley, so that he approaches from one direction; Miss 
Buie would come out of her house to the three-foot walkway and down to 
the alley, and out to the street. 

Our evidence will show that Miss Buie has made no ise of this 
ten-foot strip except principally walking out to the street from her back 
yard when she would have the occasion so to do. 


The barrier in this case was erected, our evidence Rl show, to 
keep out of this place at night time the persons who would patronize 
various establishments on Wisconsin Avenue and was erected as a 


10 
precaution by the owner of the fee in order to protect the property. The 
barrier in this case was a light chain that did not lock but simply could 
be unhooked. Our contention is that such a barrier is not a barrier in 
law to the rights of this party. 

We feel that Miss Buie does have a right of ingress and egress. 
We concede that right. We deny that her rights are such as to ex- 
tinguish, for all practical purposes, the fee ownership of Mr. Hill, the 
defendant. 

MR. WILLCHER: I think in order to give the Court a somewhat 
better visual picture of the situation, these three photographs which Mr. 
Cheston and I have stipulated are photographs of the area involved and 
are an illustration of the ten-foot alley and the three-foot alley. 

THE COURT: Are you offering them in evidence? 

MR. WILLCHER: Yes, Your Honor. 

THE COURT: They will be marked as Plaintiff's Exhibits Nos. 

1, 2 and 3. 
And there is no objection? 


MR. CHESTON: No objection, Your Honor. 
THE COURT: They will be admitted in evidence. 


(Photographs were marked Plaintiff's 
Exhibits 1, 2 and 3 for identification, 
and were received into evidence.) 


THE COURT: Would you describe, Mr. Willcher, what Plaintiff's 
Exhibits 1, 2 and 3 portray? 

MR. WILLCHER: They portray the entrance to the ten-foot alley 
from Potomac Street -- 

THE COURT: All three of these views are of the ten-foot alley, 
are they? 

MR. WILLCHER: No, Your Honor, I think two are of the ten-foot 
alley and one is of the three-foot alley. 

THE COURT: Why don't you identify them? 

MR. WILLCHER: Plaintiff's Exhibits 2 and 3 are of the ten-foot 
alley, one looking in an easterly direction and one in a westerly direction. 
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Plaintiff's Exhibit No. 1 is a picture of the three-foot alley, look- 

ing from the ten-foot alley back north up towards the Buie property. 
* * * * * 

MR. WILLCHER: Mr. Cheston has just handed to me a surveyor's 
plat of the alley which I have stipulated is a correct plat of the ten-foot 
alley and the three-foot alley, and I offer it in evidence as Plaintiff 8 
Exhibit No. 4. | 

THE COURT: The exhibit will be admitted. | 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 4 in evidence. 


| 
(Surveyor's Plat was marked Plain- 
tiff's Exhibit No. 4 and was received 
into evidence.) 


. WILLCHER: I offer as No. 5, the deed of Miss Brown to 
Neva L. Buie, which has also been stipulated by Mr. Cheston. 
THE COURT: The exhibit will be admitted as Plaintiff's No. 5. 


(Deed was marked Plaintiff's Ex- 
hibit No. 5 and was received into 
evidence.) | 


MR. WILLCHER: Mr. Cheston and I stipulated sometime ago, 
rather than bring all the property deeds to court, that I might examine 
the records and report to Mr. Cheston the language of those deeds which 
referred to the alley and the rights thereto. I wrote to him on November 
19, 1962 conveying to him the exact language of those deeds. | I offer in 
evidence that particular letter as Plaintiff's Exhibit No. 6. | 

THE COURT: The exhibit will be admitted in evidence. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 6 in evidence, let- 
ter dated November 19, 1962, addressed to Whitford Cheston, Esquire, 


no signature. | 
(Letter was marked Plaintiff's Ex- 
hibit No. 6 and was received into 
evidence.) 


(Document handed to the Court.) 
THE COURT: You may now proceed, Mr. Willcher. 
MR. WILLCHER: I call Miss Buie. 
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Whereupon, 

NEVA L, BUIE 
called as a witness in her behalf, having been first duly sworn, took 
the witness stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Your name is Neva L. Buie? A. Yes. 


Q. Am I pronouncing it correctly? A. Well, that might be all 
right. | 

Q. You live where? A. I live at 1239 Potomac Street, North- 
west, Washington 7, D.C. 

Q. How long have you lived there? A. I bought the house April 
and I moved in there the 1st of May, 1948. 

Q. Were you familiar with that area prior to 1948? A. No, not 
very well because I just came to Washington then. 

Q. Have you lived in that house continuously since that time? 

A. Continuously since May the Ist, 1948. | 

Q. Immediately to the rear of that property, there is “ small 
three foot alley; is that correct? A. Yes, They say it is three feet, 
but it really measures four and four and a half where I walk pat behind 
the houses. 

Q. Can you tell us what use you have made of that alley during 
the time that you have lived there? A. I have used it for --'I bought 
the house in 1948 and it needed a lot of repairs. You are always having 
something done to your house, and I have really rebuilt it. I put in new 
furnaces, a new roof, two bathrooms -- I got the plumber to put ina 
bathroom downstairs and one upstairs and had them tiled. And, of 
course, with all that you need tiling and plaster work that you can't bring 
it in through the front of the house. I have no front yard. My house is 
right on the street, you see; and I have used it for that purpose and I 
really rebuilt the house from top to bottom. 

THE COURT: The question is, what do you use the alley for? 

THE WITNESS: For the work. For workmen to come in and for 
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deliveries and things like that. And when they are making plastering 
and concrete work, and I have had a lot plastering and tiling done to my 

house. I have had Mr. E. E. Ellett do a lot of tiling for me, the 
whole back kitchen; the bathrooms and work on the upper bathroom, and 
I have replastered. The house had been rented out and I guess it was 
frozen in during the '40s, you see -- 

THE COURT: The question is just what you used the alley for. 

THE WITNESS: For having my workmen to come in there and do 
the work. 

BY MR. WILLCHER: 

Q. Miss Buie, how did the workmen get to this alley in the back? 
A. In the ten-foot alley, they drive in from Potomac Street. 

Q. With their vehicles? A. Yes. Yes, with their vehicles and 
then they can use the wheelbarrow to bring concrete, bricks or anything 
else that is necessary; and also for deliveries that can’t come through 
the front of the house. It’s not very good for a house to have tracked 
in the plastering and concrete and bricks for brick work, and all of that 
that they had to do to it. 

Q. How about your trash and garbage? A. Yes. 

Q. Where is that kept? A. The trash is kept in the three -foot 
alley, what is called three-foot. It’s really four. The trash cans for 
myself and the other tenants who live along there, these four houses - 
there are four houses. 

Q. Have you noticed the garbage and trash people come by to 
pick up these receptacles? A. They come in there, in the ten-foot 
alley and then they come up there in the small alley and get our cans. 
Also the Baptist Home has a little place, so there are five houses that 
are served by that. 

Q. Have you noticed, Miss Buie, whether or not the trash and 
garbage people drive up in the ten-foot alley or walk up in the alley? 

A. They drive up in there and get it, because the trash is quite a lot, 
you know, for five places and it’s -- 

THE COURT: Just answer the questions. 
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BY MR. WILLCHER: 

Q. Now, when you buy things from the department stores and 
deliveries are made, can you tell us whether or not the delivery trucks 
use this ten-foot alley for ingress and egress? A. Yes. ) 

Q. Have you noticed whether or not other people in the vicinity, 

in these four or five houses in the back, also used since 1948 this 
ten-foot alley for vehicular traffic? A. Yes. 

Q. Do you recall when Mr. Hill obtained his home on Prospect 
Avenue? A. Yes. | 

Q. When was that? A. Wait a minute -- | 

Q. Approximately. A. He purchased that January 17, 1961. 

Q. And did there come a time when there was a barrier of some 
type or a chain put across the ten-foot alley? A. He purchased that 
property, that is, the house on Prospect Street he bought at that time; 
but this alley paying the back taxes, a little later. | 

Q. Did there come atime when a barrier or a chain was put 
across the ten-foot alley? A. Yes, and it still is there, that’ s a chain 

and it used to be hooked up out there and he had three cars in that alley -- 

THE COURT: Just answer the questions. : 

BY MR. WILLCHER: | 

Q. When was it that barrier was put across the aueya A. It ws 
around the 1st of February, 1962. 

Q. Did you make inquiry to find out who put the barrier there? 
A. Yes, Mr. Hill put it there. 

Q. Did you speak to Mr. Hill about that situation? A. I did. I 
had to go over there and did speak to Mr. Hill and he stormed at me 
just something terrible, and I asked him what's a young man(there think -- 

THE COURT: No. Just answer the questions. | 

THE WITNESS: Yes. | 

BY MR. WILLCHER: | 

Q. What did you ask Mr. Hill todo? A. I asked him -- I said 
there was a young man who roomed with me and he hada motor scooter 
and it was in my back yard and it was kind of snowy and he had left it 
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there. He got ready to use it and he wanted to use it. One Saturday, 
he came - he had moved over to Virginia -- and he wanted to get it 
fixed in condition so he could use it to get into town, and he couldn't 
get by all the cars, especially one down there, three cars. I told him 
to go over with me and we would ask Mr. Hill. He said he thought he 
could get by the two first cars but the one nearest there -- that alley 
is a ten-foot but it's not quite -- 

THE COURT: Just answer the question. What did you ask Mr. 
Hill to do? 

THE WITNESS: I asked him -- We asked him to move this car 
that was nearest Potomac Street out so that Mr. Watson could get his 
motor scooter out. 

BY MR. WILLCHER: 

Q. What did Mr. Hill do about it? A. He came out there and he 
stormed, he said, "I'll not move it." He said, "I'm not going to move 
it. I've got a deed to all that property," he says. And he says, "I got 
a deed to it and you move anything through there," he says, "I'll have 
you arrested. I'll call Seventh.” And he says, "I got a deed to it." 

Q. Did he move the car? A. He did not. He did not. 

Q. Did you ask him on any other times about moving the barrier? 
A. He didn't move the car. 

THE COURT: No, just answer the question. 

THE WITNESS: All right. 

BY MR. WILLCHER: 

Q. Did you ask him at other times to move the barrier and ve- 
hicles from the alley? A. I told him that I had -- I explained to Mr. 
Hill that I had a right-of-way over it and I asked him to move it out. 
There was a space out there. I asked him to move it out so we could 

get the motor scooter out. He wouldn't do it and he sent the boys 
out and had the chain hooked up. 

Q. Did you explain to him about the right-of-way? A. Yes, I told 
him that I had a right-of-way over it. He said, ‘You don't have a right- 
of-way over that.” 


17 


*x * * * * | 
Q. Miss Buie, can you tell us from your own knowledge whether 
the other persons whose properties abutted on these two alleys have 
used that property for the same purpose that you have used it for, that 
is, the two alleys? A. Yes, Ihave. Yes. 
Q. What other persons have had access to these alleys and used 
them, to your knowledge? A. Yes, they have. | 
Q. What other persons have used them for the same purpose? 
A. Oh, all of those neighbors and special deeds right next to me, Mrs. 


Beck who rents next to me -- it's 1237 -- and she asked him |to move the 
Q. What is her name? A. She asked him to move the car so 
she coul | 
THE COURT: No. Answer the question. What is her name? 
THE WITNESS: Her name is Mrs. Beck, Anna Beck. I have her 
affidavit to the effect of what she asked him. | 
BY MR. WILLCHER: 
Q. Who else used the alleys besides Anna Beck for the same pur- 
poses that you used them? A. The lady on the other side at 1241, 
Iam 1239, 1237, 1235, the Baptist Home and those two houses that face 
Potomac Street on the other side of the alley, 1233 and 1231, has have 
an easement as to garbage. 
* * * * 
CROSS EXAMINATION 
BY MR. CHESTON: 
Q. Miss Buie, after you moved into your home Speceaaiely 14 
years ago, over what period of time did you undertake the renovations 


car -- 


of your home? A. Right away. 

Q. And did the renovations exist for about three years or four? 
A. It exists now. I have done them one atatime. Instead of getting 
a contract, I have supervised them myself. | 

Q. As best you can recall, now many jobs or subcontracts have 
you had performed with regard to your home? A. Well, I have had -- 
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first, I had the bathrooms -- 

Q. Just give me the number if you can, ma'am. A. Oh, I couldn't 
give you the number. Every year I have something done. I am sorry. 

I have had two bathrooms done over. I had to have work -- I gota 
permit to put a bathroom downstairs and the bathroom upstairs, I had 
to have taken out the old fixtures and done over; the roofing -- 

e * * * * 

Q. Approximately how long would these jobs run, a week or ten 
days? A. Well, it ran longer than that because I did not have a con- 
tractor and I got the bathrooms done one at atime. I got the plumber 
and then I had to have a carpenter, I had to have a tiler and electrician. 

Q. After these renovations were done and you say your mechanics 
used the alley to park their vehicles there to gain access to your house, 
now aside from that, have you parked any vehicle that you own in the 
alley? A. Ido not own one. 

Q. Who comprises the family that lives in your home? A. Well, 
Ido. lown it andI live downstairs and I rent a couple rooms out upstairs. 

Q. Do your tenants park in the ten-foot alley? A. They do not; 
never have. It is not used for parking. 

Q. Do not the department stores deliver packages to the front 
door of your home? A. Sometimes. 

Q. So your front door is actually an easier means of delivering 

packages to you and delivering groceries to you than going around 
into the back alley, is it not? A. It's according to what type of delivery 
itis. There are some deliveries that just can't come through better 
than to come through the alley. 

Q. Now, Miss Buie, in the six months prior to your filing this 


action in April, how many times a month would you actually use that 
alley to walk out to go to the store or Wisconsin Avenue or to go to any 
destination you might have gone to? A. I do not use it for walking pur- 
poses, except I go out to see about the cans. The Department of Sanita- 
tion has to come in there all the time -- three or four times a week. 
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Q. Then are we correct that your chief use of both the three -foot 
alley and the ten-foot alley is to put your refuse out back for: the D. C. 
collectors? A. No. That refuse is put in the three -foot alley and they 
have to have entrance into the ten-foot alley to get it out; and it’s also 
used for building purposes, as I have stated before. 
Q. Aside from your renovations which entailed vehicles in the 
alley, do we understand that your only use of the three-foot alley and 
the ten-foot exit to the street is to put your trash Sais outside? 
A. No, that is not my only use of it. 
Q. Would you tell us, please, what other use you make of it? 
A. Ihave told you, Mr. Cheston. It was for purposes of doing the 
work on the house -- | 


* * x * * 


Q. What other uses do you make of the three-foot and! ten-foot 
alleys? A. To get deliveries to me and for renovations, and to have 
deliveries that cannot come through the front. I have had work done 
in my yard, too, Mr. Cheston. Like I said, nothing was done to the 
house when I first bought it and we all have to have work done on our 
houses from time to time. | 

Q. Now, Miss Buie, you referred to a barrier being érected 
about February 1962. Would you describe physically what the barrier 

comprised? A. Yes. It is two iron posts, one was erected up by 
the wall of 1285 which extends along the alley and the other one 1233, 
the alley is numbered 1233-1/2, and a chain. I understand that he had 


some iron man to come and put it up, and a chain; and Mr. Hill used 
to keep that locked up and there were three cars in there. | 
Q. Now, what was the diameter of the posts? A. The diameter 


of the posts? 
Q. Yes. Approximately. A. I have never measured the diameter 
of the posts, but I have measured the distance between -- | 
THE COURT: No. Just answer the question. Do you know what 
the diameter of the posts were approximately? 


20 


THE WITNESS: They are approximately about like this (demon- 
strating), an inch an a half maybe and about three feet high, and a heavy 
chain. 

BY MR. CHESTON: 

Q. Were the posts erected right up against the wall on each side? 
A. Yes, the wall of the houses. 

Q. Is it correct, then, that the posts detracted approximately 
three inches from the whole ten-foot span? A. Yes. 

Q. Allright. Was the chain padlocked? A. No, it was not pad 
locked. 

3 * * x * 

Q. Miss Buie, you referred to I believe five other people who 
made the same use of the alley that you made. You only gave us one 
name, which I believe was Mrs. Beck. Could you tell us what other 
people also used the three-foot and ten-foot alleys? A. You want their 
names? 

Q. Just the last name. A. There's is a Mrs. Trailer at 1241. 

Q. Yes, ma'am. A. And there's -- I am at 1239; the Becks are 
at 1237; and there is a family that lives at 1235. Nowit's rented out. 

They live in Silver Springs, I believe. There is the Baptist Home, 
which they havequite a lot of garbage, and they are back on the three- 
foot alley. Their property adjoins the ten-foot. And the people at 1233 
and 1231 Potomac have a trash receptacle place. They got an easement 
from the District to do that. 

Q. Is it correct then, ma'am, that these other four or five people 
use the three-foot and ten-foot alley purely for the placement of their 
garbage and trash? A. They use it for deliveries the same as I do and 


having work done. 

Q. Now, Miss Buie, again in the six months prior to the filing 
of this suit on how many occasions did you actually see a delivery truck 
in the ten-foot alley in the act of making a delivery to one of your im- 
mediate neighbors? A. I can't say because I don’t keep my head stuck 
out the window all the time. 
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Q. In fact you didn't actually see a delivery truck on any occasion 
in the six months prior to filing the suit, did you? A. Oh, yes, I have. 


Q. Well, did you see as many as three times? A. In the last 
| 
| 


six months, Mr. Hill -- 
THE COURT: No. That is not the question. 
Read the question, Madam Reporter. 


(The question was read as follows: ‘In fact you didn't actually 
see a delivery truck on any occasion in the six months aa ‘to filing 
the suit, did you?") 


THE WITNESS: Oh, yes, I have. 
BY MR. CHESTON: | 
Q. Would you tell us as best you can recall on how many occasions 


you physically observed a delivery truck making a delivery to one of 
your neighbors? A. How many occasions -- This lady next! to me uses 
it quite a lot when she goes shopping and Mrs. Beck uses it quite a lot 
when she and her husband and daughter, and she uses it quite a lot to 
make deliveries. You couldn't possibly get in it the last six months that 
you are talking about there -- 

THE COURT: You are not answering the question. 

MR. CHESTON: May I rephrase it, Your Honor? 

THE COURT: Restate your question. 

BY MR, CHESTON: 

Q. Miss Buie, in the six months before you filed this suit, on how 
many occasions, if any, did you actually see a delivery truck in the ten- 
foot alley in the act of making a delivery to one of your immediate neigh- 
bors? A. AsI tell you, I don't look out the back all the time to look. I 

see them in there from time to time. I couldn't tell you the number. 

Q. Would you say you saw such a delivery truck no more than 
three times during the six months? A. I would not. | 

Q. What would you state as your best recollection of the number 
of occasions the delivery trucks used the alley? A. Well, they use 
them all the time there. 

Q. Does "all the time” mean every day, ma'am? A. 


‘Do you mean 
delivery trucks or deliveries? | 
| 
| 
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Q. Ma'am, my question referred to delivery trucks, which is a 
phrase that you used. Now, I ask you did you see a delivery truck there 
every day? A. I can't say that. I don't always look out and see the 
delivery trucks. This lady uses it quite a lot. I wouldn't say every day, 
but she tries to use it every day to deliver her purchases and bring them 
up there. She lives next to me. 

Q. Miss Buie, isn't it a fact that prior to Mr. Hill acquiring this 
disputed lot from the District of Columbia, other vehicles parked in that 
ten-foot strip? A. No. No parking, unless they were doing some work 
there. There was no parking of automobiles like it is on the street, not 
unless they were doing some work there for the houses. 

Q. Now, Miss Buie, isn't it a fact that where your three-foot alley 
comes into the ten-foot alley to then go on out to the street, there is an 
additional part of the alley up beyond the entrance of your three-foot 
strip? A. It wouldn't be very much. My property is 68.3, 68 feet 
3 inches, and the alley is 81 inches and there wouldn't be very much left, 
no more than about 12 inches would be immediately in back of Mr. Hill's 
house. 

Q. You mean 12 feet. A. Yes, 12 feet. 

Q. In fact, there is room for a car at least to be parked up at the 
very end of that alley to get up above the three -foot alley; isn't that 
correct? A. It would have to be a very tiny little car. Mr. Hill parks 
his car so far out there. What car is less than 12 feet? 

THE COURT: You just answer the questions. 

BY MR. CHESTON: 

Q. Miss Buie, when did you last have a contractor's truck parked 
in the alleyway incident to work in your home? A. Last summer. I 
had a awful time getting it done on account of Mr. Hill's cars there, 
and last fall I had some work done in my yard. They did some digging 
and planted some trees. 

Q. Now, did the man who did your yard work put his car or his 
truck in the ten-foot alley? A. He had to bring his truck in there to 
get all that dirt out; and I had some shrubs planted. 
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Q. How long did that job run, the yard work? A. The yard work, 
why, I don't know. It took him a day, I guess. 

Q. One day? A. Well, most of a day. He didn't get iene so 
early. I am always having work done there. | 

Q. Miss Buie, isn't it a fact that if the cars of Mr. Hin and his 
clients were parked close to one side of this ten-foot alley, there would 
be ample room for you to walk to and from to get out to the street you 
live on? A. I don't need the -- No, there would not. It's only a ten- 
foot alley and three cars there -- maybe you could walk astride, like 
that, and they could hardly get over those cars to get the garbage unless 
they could do the high jump. 

Q. Miss Buie, would you agree with me that the average automobile 
is six feet across the hood? A. Iam not familiar with shed. It's 
more than six feet. I have the official measurements of the Bonneville 
and which is considerably wider and longer, and it comes down, way 

down below the post. I don't know how the trash men ever got in 
there, unless they could jum | 

THE COURT: Just answer the questions, please. 

BY MR. CHESTON: 


Q. Now, Miss Buie, of the five other neighbors you referred to 


as making equal use of this disputed property, on how many occasions 
have you seen any contractor's truck or plumbing truck or other wise in 
the alley to serve them? DoI make myself clear, ma'am? A. To serve 
these five -- May I tell you there are five that live back to this three - 
foot alley, but there are four more houses over there on the| other side 
who have use of the alley, who use the alley. I have seen last summer 
Mr. Hill have a car parked in there the whole summer -- | 

Q. Miss Buie, if I may interrupt, please. You have stated to us 
the occasions that your contractors parked their trucks in this alley to 
work in your house. Now, my question now is: On how many occasions, 
if at all, did you actually see trucks parked in the alley incident work 
for these other five people? A. The Baptist Home has to get oil in there. 
It's heated by oil and they have to get oil put in the back there all the 
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time. I couldn't say how many occasions, but it is necessary for them 
to get trash and allikinds of things. They have since moved out of the 
place, but had a little space back there -- 

THE COURT: Just a minute. Can't you answer this question. 

Read the question, Madam Reporter. 

(The pending question was read by the reporter.) 

THE WITNESS: Well, as I say, I see them once ina while. As 
I say, I am not always looking out the back. I would have to be looking 
out the back all the time. 

BY MR. CHESTON: 

Q. Prior to the time that Mr. Hill purchased this lot, is it true 
that the lot itself was grown up with grass, weeds and had mud or dirt? 
A. It had some trash and the District used to send down about once a 
month to have it cleaned up. It was jointly owned by Robert Proctor, 
who is deceased, and the District by way of the taxes, buying it in for 
tax purposes and -- 

THE COURT: Just a minute. Just answer the question. 

THE WITNESS: Well, I don’t know how to answer it. The District 
used to -- 

BY MR. CHESTON: 

Q. Miss Buie, would you answer this question: After Mr. Hill 
bought the lot, is it true that he blue-stoned the lot and cleaned it up? 

A. Yes. He put some stone there and made a lot of mess around 
there and it's still there, a lot of debris around there in back of the 
Baptist Home and it's still there. He cleaned that part of it -- he puta 
lot of blue stuff there, yes, and the chain. Locked the thing up good. 

Q. Now, Miss Buie this last question, if I may: Is it not true 
that all deliveries can be made to your front door more easily and at a 
shorter distance than using the alley and the back three -foot alley and 
then your back yard? 

* * 
THE WITNESS: * * * 
I guess they could deliver it in the front, but as I have told you 
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before, there are some things that can't come through the front of the 
house, such as, furnaces and things like that thatI have to put in -- water 
heaters, furnaces and a lot of tiling and all of that. | 


* * * x * 


| 
JAMES J. SULLIVAN | 


called as a witness on behalf of the plaintiff, having been first duly 
sworn, took the witness stand, was examined and testified as psollowa: 
DIRECT EXAMINATION 
BY MR. WILLCHER: 

Q. Give the Court your full name, please. A. James J. Sullivan. 

Q. And your occupation, Mr. Sullivan? A. Real estate broker. 

@. Where do you live, Mr. Sullivan? A. I live at 3808 Cathedral 
Avenue; my office is at 1331 35th Street, Northwest. | 

Q. How long have you been a real estate broker? A. In the real 
estate business, 40 years. | 

Q. Are you acquainted with the area of Potomac Street in the 
vicinity of Prospect Avenue? A. Yes. I look after a piece of hauls 
right there. 

Q. Which piece of property do you look after? A. 1231 Potomac 
Street. I have looked after it for twenty years. 

Q. Are you acquainted with the alley between that property and 
the one just across the alley from it? A. Yes, sir. 

Q. How long have you been acquainted with the fact that there has 
been an alley there? A. Well, I am acquaintedand have been all my life. 

Q. How long? A. I am 88 years old and whenI was a boy, I used 
to go down to market and that alley was there. I remember when there 
used to be an ice house there; then there was an oyster house; then there 
was a butcher shop right where these two houses on the = side are 
built. 

Q. For what purposes has that alley been used over this period 
of time? A. What it was used for? 

Q. Yes. A. It was used by different people who a right in 
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that section, about eight or nine people and the big Baptist Home in 
the back used to always use it. 

Q. What did they use it for? A. To take out their garbage, trash 
or anything they wanted there, and to bring stuff in. 

Q. Did vehicles use it too, trucks, automobiles? A. Oh, yes, 
sure. 

Q. During all this time that automobiles have been in business, 
would you say? A. Yes, sir. 

Q. How about before that? Did horses and wagons ever pull up 
in that alley? A. Oh, yes, sure. 

Q. And during all this period of time, it has been used publicly? 
A. Yes. I always thought it was a public alley. 

x * * * 
CROSS EXAMINATION 
BY MR. CHESTON: 

Q. Mr. Sullivan, are you speaking from what your general im- 
pression is or from what you have actually observed over the years? 
A. Ihave observed and I have used it, too. I look after 1237 Potomac 
Street. That is right next to this lady's house and I have to use it to 
take care of everything in looking after that one house. That house, I 
remember the man Mr. O'Connell bought that house in 1910. 

Q. Bought which house? A. This 1237; and 1235, a fellow named 

bought his just two years later in 1912, and I used to go there often. 

Q. Is it your testimony, then, that no one person used it exclusive- 
ly but that the immediate area used it? A. Nobody thought anything of 
it, the neighborhood used it. 

Q. Did you see cars parked in there during the past several 
years? A. Yes, sir. 

Q. And do you know whose cars they were that were parked there? 
A. No. I remember one car was parked there one day and I had to take 
some stuff for repair work and it belonged to the man next door. I went 
and asked him to pull it out; and he pulled it out and I got my stuff in. 


Q. Well now, are you speaking of one isolated instance of seeing 
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a car parked there? A. Oh, no, two or three times, I have gone by and 
seen cars parked there. 

Q. Now, over what span of years did you see cars parked in there? 
A. No length of time, just to deliver stuff and back out. | 

Q. I thought you referred to having seen a car parked there that 
you had to go and ask to have it moved? A. Yes, I have seen a car 
parked a couple months ago, around September or October, about that 
time when I was by there. I had to get around to my place and I seena 
car parked in there. | 

Q. Mr. Sullivan, in your business as a realtor managing this 
house at 1237, would you say that you were by the area on the average 
of at least twi¢e a month over the past several years? A. That what? 

Q. Would you say that you were by this area about twice a month 
over the past several years? A. Oh, no, I have been by there two of 
three times a week. I drive right by there to go and buy my gasoline 
right down at Potomac and M Street. | 

Q. Well, do you habitually observe this alley when you drive by? 
A. Certainly. 

Q. Allright. Now, over what period of time have you observed 
this alley two or three times a week, as you have stated? A. I have 
just gone by and looked at it, that's all. 

Q. Have you observed this alley two or three times a week over 

a period of the past several years? A. Yes, sir. | 

Q. Now, isn't it true that on many occasions there were cars 
parked in that alley? A. No, not parked definitely; not what I call park- 
ed definitely. People use it to take in materials. I have done the same 
thing when I have to take material in. | 

Q. Do you know a man named Hewitt in that area? A. | No, I don't. 

Q. Is it true that the main use made of this ten-foot alley is for 
folks to put their trash and garbage out? A. Inthe back. 

Q. Yes. Is that the main use of the alley? A. That's the main 
use for it and to bring material in the back. 

Q. Wouldn't the number of times material would be brought in be 
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insignificant compared to it's use for trash and garbage? A. Well, 
trash and garbage is taken up every week. 

Q. Right. Now, the number of times for materials would be very 
few, wouldn't they? A. Every time they have any work done. 

x = * * * 
HARRIS L. STEVENSON 
called as a witness on behalf of the plaintiff, having been first duly sworn, 
took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLCHER: 

Q. Will you give the Court your full name, please. A. Harris 
L. Stevenson. 

Q. Where do you live, Mr. Stevenson? A. 2714 Military Road, 
Northwest. 

Q. What is your occupation? A. Real estate and insurance 
business. 

Q. Are you acquainted with the property known as the Baptist 
Home in Georgetown? A. Iam. 

Q. Where is that located? A. 3248 N Street, Northwest. 

Q. Have you been associated with that home in any capacity? 

A. Ihave been a member of the Board of Trustees since January 
30, 1935. 

Q. Can you describe the alleys which abutt this particular pro- 
perty? A. The Baptist Home faces on N Street. The depth of that lot 
is approximately 147 feet deep. At the rear of that lot and coming in at 

right-angles off of Prospect is a piece of ground about ten feet in width, 
through which the Baptist Home has maintained their service of garbage 
and trash and deliveries. There is also a narrow walk alley approximate - 
ly three to four feet wide; that is parallel along the southern half of the 
building on the west side. 

Q. You said this ten-foot alley went into Prospect Street. Did 


you mean Potomac? A. I mean Potomac, yes. 
Q. During this period from 1935 to the present time has the 
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Baptist Home used this ten-foot alley for vehicular traffic? A. Well, 
they have used it for getting in supplies and the garbage and trash, and 
for fuel. 
Q. What kind of supplies? A. Furniture, food, everything 
that you would need to operate a home of this type. | 

Q. Would you have any idea, Mr. Stevenson, how frequently the 

Baptist Home would use that alley for vehicular traffic? Ax 1 
could not say definitely upon that point, but I would presume that -- 

MR. CHESTON: If Your Honor please, I must object. This is 
pure speculation. | 

THE COURT: Your objection is sustained. ! 

BY MR. WILLCHER: 

Q. Is there any reason, to your knowledge, Mr. Stevenson, why 
these deliveries could not have been made through the front bt the Baptist 
Home? A. It would be an impossibility insofar as the fuel oil is con- 
cerned because the furnace and tanks are at the rear of the building. For 
your garbage and trash, you would severly handicap the value of your 
property if these things were necessary to have your garbage and trash 
removed from the front and it would also materially increase the cost 
of maintenance for anyone who occupied this property. | 

* * * * * 
CROSS EXAMINATION | 
BY MR. CHESTON: | 

Q. Mr. Stevenson, isn't it a fact that due to the size of the fuel 
oil trucks, the trucks would park on Potomac and then just pull their 
hose up the alley to your vent cap? A. Yes, I believe so. | 

Q. In other words, the truck did not use the ten-foot alley to 
drive over, did he, the fuel oil truck? A. I could not say for a fact ex- 
cept that they used it for ingress or egress; but whether they drove their 
trucks up or whether they carried the hose up, I can't say because I was 
never there on a full-time basis. | 


Q. Now, you have testified to the use that the Baptist Home made 
| 
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of the ten-foot alley as a matter of fact. Do you know whether the use 
was granted to them by deed or whether they simply used it because it 
was there? Do you know that? A. No, I do not. It was used over this 
period of time. 
Q. But whether they used it by grant or simply appropriating the 
alley, you don't know; is that correct? A. That I cannot say. 
Q. Is the Baptist Home now functioning in this location? A. The 
Baptist Home is now located at Ward Circle. This property is for sale. 
Q. Would you say that the principal use of the three -foot alley 
and the ten-foot alley was to afford a place for the folks to put out their 
trash and garbage to be collected by the District? A. Yes. 
x * x * * 
L. T. GRAVATTE 
called as a witness on behalf of the plaintiff, having been first duly 
Sworn, took the witness stand, was examined and testified as follows: 
THE COURT: The Court observes that this witness has been pre- 
sent in the courtroom throughout the entire trial proceedings. 
* * * * * 
THE COURT: I don't think it is necessary. The only effect that 
this has is on the credibility of the testimony of the witness. The Court 
can’t bar the witness but in evaluating his credibility, the Court 
must take notice of the fact that he has been in the courtroom through- 
out the hearing inspite of the fact that the marshal twice asked him if he 
was a witness. 
x * * * 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Will you give the Court your full name, please. A. L. T. 
Gravatte . 
Q. Where do you live, Mr. Gravatte? A. 6916 32nd Street, North- 
west, Washington, D.C. 
Q. What is your occupation, Mr. Gravatte? A. Realtor. 
Q. How long have you been a realtor? A. Forty-four years this 
September. 
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Q. Are you acquainted, Mr. Gravatte, with the Baptist Home? 
A. Yes. | 

Q. How long have you been acquainted with it? A. For a long 
a number of years; I can't say how long. I have been a member of the 
same church for about 53 years and for many years, I have been active 
and worked for the Baptist Home. For the last seven years, I have 
been on the Board of Trustees. | 

Q. Did you have occasion to visit the Baptist Home = time 
to time? A. Yes. 

Q. Over what period of time? A. More particularly the last 
six or seven years. | 

Q. And before that? A. Prior to that, just on special occasions, 
for entertainment for the residents and so forth, calling on them in 
illness. | 

Q. Are you acquainted with the alleys that abutt the Baptist Home? 
A. Iam. 

Q. Are you acquainted with that area in Georgetown in general? 
A. I went to work for the Metropolitan Live Insurance Company in 1907. 
I think it was in June. My work was -- I was assigned to what is so- 
called industrial debit in Georgetown and I worked that oF something 
like two years. 

Q. Over this period of time, did you have occasion to observe the 
use to which the alleys have been put in the rear and on the side of the 
Baptist Home ? | 


* * * * * 


THE WITNESS: In recent years, I was in charge of maintenance 
of the building and through the statement of the manager or administra- 
tor, it came to my knowledge or I knew it before that they made deliveries 
as well as the oil for the furnace was brought through this alley. 
* * x * ha 


CROSS EXAMINATION | 


BY MR. CHESTON: 
Q. Mr. Gravatte, do you have any personal knowledge as to 
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whether the oil deliveries were made by backing the truck in the alley 
or by simply running a long hose up from Potomac Street? A. I do not 

have that knowledge. Although I was in close touch with the manag- 
er and I had to arrange for the oil to be delivered and so forth, I was 
not there when it was delivered; therefore, I do not have personal 
knowledge as to whether the truck came up the alley or whether they ran 
the hose up the alley. If you would permit an observation, I would be 
glad - 

x * 
THEODORE R. HILL 
called as a witness on his own behalf, having been first duly sworn, took 
the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CHESTON: 

Q. Mr. Hill, please state your name and address. A. Theodore 
R. Hill. I have a business building and apartment at 3259 Prospect 
Street, Northwest. 

Q. Where is your home in relation to the home of Miss Buie? 
A. She is on Potomac Street and I am on Prospect Avenue. 

Q. When did you acquire your present residence? A. In the early 
part of 1961, January. 

Q. Did there come a time subsequently that you purchased the 
lot that has been described in the evidence as the ten-foot alley? A. I did. 

Q. I hand you a deed from the D.C. Commissioners and ask you 
if that is the deed through which you acquired the lot? A. That is correct. 

MR. CHESTON: I offer this as Defendant's No. 1. 

* * * * * 
THE COURT: The exhibit will be admitted as Defendant's No. 1. 
THE DEPUTY CLERK: Defendant's Exhibit No. 1 in evidence. 


(Deed was marked Defendant's Ex- 
hibit No. 1 and was received in evi - 
dence.) 


BY MR. CHESTON: 

Q. What is your business or profession, Mr. Hill? A. Public 
accountant. 

Q. Do you practice your profession from your home? A. I 
practice from my office: at 3259 Prospect Street. | 

Q. Is your office.and your home at the same address? A. My 
office and apartment are in the same address. | 

Q. Asa result of living and working at the same address, did 
you have the occasion to observe what has been termed a ten-foot alley 

from the time you moved into your home up until the time that 
this suit was filed? A. I did. 

Q. Please tell us what degree of use, if any, was made of that 
alley by Miss Buie from your own observation? A. None, except for 
one occasion did I see her use it at all and she was peeping through my 
back yard. That is the only time I ever saw her. 

Q. Did you ever see any delivery trucks in that alley from the 


time you moved into your home until the time this suit was filed? As I 
did not. 


Q. Did you have the occasion to observe any deliveries of oil to 
the Baptist Home? A. I did. | 

Q. And how was delivery made? A. From Potomac Street and 
they ran the hose up to the back of the home and put the oil in, and then 
ran it back. 

Q. What was the physical condition of this lot when you pruchased 
it from the District Commissioners? A. There was considerable 
garbage in the back, wine bottles thrown over the area, particularly in 
my area which backed up to a brick wall; and it was in unkempt condition 

as well as muddy when it was raining and, consequently, I put blue 
stone down there to be able to get on it. | 

Q. What persons, if any, did you observe making any use at all 
of the alley? A. A Mr. Hewitt, who lived at the corner of the alley, had 
a foreign made car parked immediately on top of my gate for several 
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months during the early part of 1961. On one occasion, I asked him if 
he would move it so I could get in there to get some steel over in the 
back yard. He declined to do so. 

Q. Was his car parked there for the purpose of making a delivery 
at that time or parked for parking purposes? A. He had a licease on 
there; he didn't want to take it off. 

Q. What reason or reasons did you have for buying this lot from 
the District of Columbia? A. I noticed in the paper thatthe District of 
Columbia was desirous of selling their deeds to properties where taxes 
were passed due. I talked with Mr. Biggs, the former owner, and he 
said it was not used for any general purposes and he didn't see why I 
didn't buy it up in taxes. I did buy it up in taxes through counsel who 
stated that he felt that it was all right to do so. 

Q. Do you have clients come to your home for business purposes? 
A. Yes, every day practically. 

Q. Is parking a difficult situation in your area? A. It is. 

Q. Was parking for your clients one of the reasons for your 
acquisition of this lot? A. That is correct. 

Q. Was parking for your own personal vehicle one of the reasons 
for your acquisition of this lot? A. Correct. 

Q. Prior to your buying the lot, have there been any occasions of 
persons driving up in the lot at night time? A. Yes; that is why I put 
the chain across, not to block it in the day time. I put it across because 
if I would drive my car out at night time, invariably there would be some - 
one parked in there, young fellows mostly, I take it, who were going 
down to the barrooms or some place on M Street and they would park 
their car there and I couldn't get either in or out. So, for that reason, 

I put the chain barrier up. 


Q. On the occasions when you or your clients parked your car in 
the alley, was there enough room for pedestrians to walk up and down 
the ten-foot alley to the three-foot alley? A. Yes, there was. 

Q. Mr. Hill, I show you a chain and ask you if you can identify it 
for us? A. That is the chain that I had stretched across the entrance. 
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MR. CHESTON: If Your Honor please, I would like to offer this 

chain in evidence. | 
* * * * * 

Q. How was the chain fastened to the posts? A. At one end, it 
was fastened and at the other end, it was just a little hook that you could 
hook it. It was damaged very shortly after I acquired it. | 

Q. Was the chain at any time locked? A. No, it could not be 
locked. | 

Q. Was the chain originally erected only at night time? A. Right. 

Q. Did it ever come to your knowledge whether or not panei 


* * * * . 


Q. Aside from the Hewitt car to which you have alluded, do you 
have knowledge of any other vehicles who parked in the lot prior to 
your buying it? A. Most every day, Mr. Hewitt's male nurse parked 
his car at the entrance there. | 

Q. Over what period of time was this done? A. = the day 
time over a period of -- from the time I moved in there, which was the 
1st of March, until I acquired the property. | 

Q. Is there sufficient room for your car to be parked at the far 
end of the ten-foot alley without impending access to the ares alley? 

A. That is correct. | 

Q. How much did you pay to improve the lot with the blue stone 
and posts? A. Approximately $100. | 

Q. Have any of the other five people to whom Miss Buie has 
alluded complained of your use of the lot which you purchased? A. They 
have not. 

Q. Did the Baptist Home complain? A. They did se On one 
occasion, one of the people living up further on Potomac asked me if I 
would take my car out of there so she could use the alley to have some 
furniture hauled down there, and I move my car and she used it for 
approximately three days, the better part of three days, taking furniture 


passed there. 


36 


Q. Prior to the time you purchased the lot, were the trash and 
garbage pails put in the ten-foot alley or along the three-foot alley 
behind the houses?! A. They were put in the three-foot alley in back 
of the houses; none were in the ten-foot area. 

Q. Has the garbage been collected by the District since you pur - 
chased the lot? A. Yes. 

= x x * 
CROSS EXAMINATION 
BY MR. WILLCHER: 

Q. Mr. Hill; how far from the corner of Prospect Street is your 
house on Prospect Street? A. Approximately 65 feet. 

Q. Your house is not one of those houses that has easement by 
deed for the use of the alley? A. I do not know. 

Q. You had the title searched, did you? A. Yes. 

Q. You found no reference to easement to the alley, did you? 

A. I did not. 

Q. So when you bought that property, you merely assumed that 
this was a public alley and used it, didn't you? A. I did not use it until 
I purchased it. 

Q. You didn't use it at all? A. No, sir; except on one occasion, 
I asked to have a truck come in. I couldn't get that car in because all of 
that time, there was a car parked at the very end and it didn't even 
have a current license on it. 

Q. And you thought it was blocking your use of the alley? A. It 
blocked my use of even going out the back gate, sir. 

* * x * * 

Q. Did you not tell that to Mr. Brantley, that the complication in 
the case arose when you prevented the trucks from the District of 
Columbia from using that alley? A. I asked Mr. Brantley and he wrote 
the District of Columbia to take their trash out by sacks, which could 
be easily done. They have always backed their trucks up in there, and 
still do. 

Q. You have a recollection, do you not, that some neighbor there 
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used the alley for three days to remove furniture from herhome? A. 
Do I know the occasion? | 
Q. I say, do you have a recollection of that occasion? A. 


a recollection of that occasion. 
Q. How long ago was that? A. That was during the summer of 
1962, early part of the summer. 
* * * * 
REDIRECT EXAMINATION 
BY MR. CHESTON: | 
Q. Mr. Hill, what type of car do you now drive? A. “Bonneville, 
Pontiac. | 
Q. How wide is that car? A. Six feet or justa traction under 
six feet. | 
* * al 
STEPHEN K. BIGGS 
called as a witness on behalf of the defendant, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. CHESTON: 


Q. Will you kindly state your name and present address? A. 
Stephen K. Biggs, 1521 31st Street, Northwest. | 
Q. Did you heretofor for a period of time live in the home pre- 


sently owned by Mr. Hill, the defendant? A. Yes, I did. | 

Q. During what period of years did you live there? + August 
1958 to December 1960. | 

* * * * al 

Q. During the period of slightly more than two years that you 
lived there, did you have occasion to observe the use, if any, made of 
the ten-foot alley to the rear of your property? A. Yes, I did. 

Q. Did you on any occasion see any parking in the alley? A. Yes, 
I did. i 

Q. Would you please tell us, if you know, who parked in the alley? 
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A. I myself parked there occasionally when there was nowhere else 
in the street to park. The male nurse of the man who owned the house 
on the corner mostly parked there. 

Q. Was his parking in the day time? A. Inthe day time, yes. 

Q. Was it full day time parking while he attended his duties? 
A. That's correct. 

Q. Could you tell us approximately during what span of time this 
parking endured? A. I seem to remember about a year. 

Q. What use, if any, was made of the three-foot alley and ten- 

foot alley by your adjoining neighbors in the immediate vicinity? 
A. Basically, the only use I noticed was for removal of trash, facilities 
in the alley. 

Q. Ifa vehicle is parked close to one wall, is there room for 
pedestrian ingress and egress along the ten-foot right-of-way? A. Yes. 

Q. Can trash be removed if cars are parked there? A. Yes. 

= x * * * 
CROSS EXAMINATION 
BY MR. WILLCHER: 

Q. Mr. Biggs, what kind of work did you do during that period 
of time, August 1958 to December 1960? A. I was an architect. 

Q. Where did you maintain your offices? A. In that building. 

Q. That same building? A. Yes. 

Q. And did you use that alley for ingress and egress? A. Occa- 
sionally, yes. 

Q. Did you notice other persons do the same thing? A. There 
was some coming and going at times for deliveries and trash. 

Q. Deliveries, you say? A. Sometimes. 

Q. And removal of trash? A. Trash removal, yes. 

Q. How about deliveries to other properties, did you notice that? 
A. I think on one occasion or several, I noticed workmen's trucks 
parked out there who were working up there. I am not sure but I think 


it was at Miss Buie's house they were working. Occasionally, you might 


see one of the telephone maintenance trucks working on a line there. 
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MAMIE JOHNSON 
called as a witness on behalf of the defendant, having been fret duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CHESTON: | 

Q. Miss Johnson, would you kindly give us your name and present 
address? A. Mamie Johnson. I live at 4807 41st Street. : 

Q. Directing your attention to prior years, did you at any time 
live and reside at 3259 Prospect, the present home of Mr. Hill? A. Yes, 
I moved there in 1948 and I left there in 1958. | 

Q. Aten-year period? A. Ten years, I lived there. | 

Q. Were you engaged in some business there in the home? A. I 
was a dressmaker there on the first floor. | 

Q. So then, did you live and work in that house, your home, dur- 
ing all the ten years? A. I was there all the time, day and night. 

Q. Asaresult of your observations from time to time of the 
ten foot alley in the rear of your then home, can you tell us, ‘please, 
what use was made of the alley and by whom? A. Well, the: oil men 
delivered oil at the Baptist Home. The trash men drove up in there to 
get the trash, then they backed out. Then sometimes, there would be 

a truck coming there to deliver things to the home or to deliver 
things to people who lived up in that alley, between the Home and the 
houses on 31st. | 

Q. Could you tell us with what average frequency a truck of some 
kind would be up in that alley on business? A. Not very often. I don't 
think I saw more than two or three trucks there. They didn't have any 
business up in there really. | 

Q. DolI understand that aside from the D.C. trash trucks that 
during the ten-year span, you recall seeing only two other trucks up 
there in that alley? A. Well, I saw a truck delivering some shrubs up 


in there -- I was told they was going to Miss Buie's garden -- and also 
| 
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repair trucks that had plaster, cement, sand, plastering stuff on it. 

Q. What part of your home did you use to maintain your seamstress 
business? A. The back room on the first floor that faced in the alley. 

Q. Did you have occasion of being able to observe the alley from 
the very place that you engaged in your work? A. Yes; I could see 
from my sewing machine right out into the alley. 

Q. Did you ever see Miss Buie in the alley? A. Several times. 

Q. And what was she doing in the alley? A. Well, I would call 
it snooping. I don't know what else you would call it. 

= = * * * 

Q. Do you know whether there is room enough to park a car at 
the far end of the alley beyind the three-foot alley entrance into the ten- 
foot alley? A. Yes, you could easily park cars there but then, if some- 
body parked in back of you, you wouldn't be able to get out. 


= = * * * 


[ Filed July 18, 1963] 


ORAL RULING OF THE COURT 


Washington, D. C. 
Monday, January7, 1963 


The above-entitled matter came on for trial before the HONOR- 
ABLE EDWARD A. TAMM, Judge, United States District Court for the 
District of Columbia, 2t 10:00 a.m. 

APPEARANCES: 


ARTHUR L. WILLCHER, Esq., 
For the Plaintiff 


WHITFORD CHESTON, Esq., 
For the Defendant 


THE COURT: The Court interprets the admitted right-of-way in 
the plaintiff to a right-of-way in the ten-foot alley as being related to the 
similar right-of-way in the three-foot alley. The Court does not believe 
that the right-of-way created contemplated other than reasonable use 
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for access and exit for pedestrian or foot traffic. | 

The usage through the years of the two rights-of-way, ‘that is, 
to the three-foot alley and the so-called ten-foot alley for garbage and 
trash removal have certainly established a right to the reasonable use 
of the right-of way for the purpose of garbage and trash removal. 

The Court will approve an order in the form of a permanent in- 
junction restraining the defendant from preventing the plaintiff from the 
reasonable use of a right-of-way over the ten-foot alley for the purpose 
of pedestrian access and exit, and requiring that the so- -called ten-foot 
alley be so utilized by the defendant that garbage and trash removal men 
may have access to the plaintiff's property. 

The Court does not believe that there is any obligation on the part 
of the defendant to permit the garbage or trash removal men to back 
their truck upon his property since they have access to the rear of the 
plaintiff's premises by pedestrian traffic. The Court does not believe 
it would be proper to prohibit the defendant from using the 80 called ten- 

foot alley for the purpose of parking automobiles, that is, his own 
or his clients' automobiles, if he does so in such a way that it does not 
interfere with plaintiff's right to the reasonable use, as I have indicated, 
for access and exit. | 

The Court does not believe that the erection of some type of bar- 
rier on the street side of this lot to prohibit completely unauthorized 
people from using the ten-foot area is an improper use, again insofar 
as such barrier is maintained in such a way that it does not interfere 
with the plaintiff's right ofaccess and exit. The Court will approve an 
order to this effect. 


Upon the matter of attorney's fees, counsel may snibeatt any me- 
morandum of points and authorities for or against the attorney's fees 
and including a suggestion of the reasonable amount of any attorney fee. 
The Court will pass upon the matter on the basis of the points and 
authorities. 
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[Filed July 18, 1963] PLAINTIFF'S EXHIBIT 5 
$8725 210 

15008 THIS DEED 

Made this 9th day of April, in the year Nineteen hundred and Forty- 

eight, by and between FLORENCE C. BROWN, (surviving Tenant by 

the Entirety of her husband Ashmun N. Brown) deceased, of the Dis- 

trict of Columbia, party of the first part; and NEVA L. BUIE, of the 

District of Columbia, party of the second part. 

Witnesseth, that for and in consideration of the sum of Ten Dol- 
lars ($10.00), said party of the first part does grant unto the said party 
of the second part, in fee simple, the following described land and 
premises, with the improvements, easements and appurtenances there- 
unto belonging, situate in the District of Columbia, namely:— 

Parts of Lots numbered Eighty (80) and Eighty-one (81) in "Beatty 
and Hawkins’ Addition to Georgetown”, being now in Square numbered 
Twelve Hundred and Eighteen (1218), and described as follows: Begin- 
ning on the East side of Potomac Street at the center of the wall between 
houses Nos. 1239 and 1241 Potomac Street, Northwest, said point being 
104 feet, more or less, from the South line of N Street, and running 
thence South along Potomac Street, 18 feet, more or less, to a point 122 
feet South of the South line of N Street; thence East 68 feet 3 inches; 
thence North 18 feet, more or less, to a point due East of the beginning; 
thence West 68 feet 3 inches to the place of beginning; with a right of 
way over a three foot alley; beginning at the Southeast corner of the 
parcel above described and running South with that width, 34 feet toa 
10 foot alley leading into Potomac Street; and with a right of way over 
said 10 foot alley. 

To Have and to Hold the same unto and to the use of the said 
party hereto of the second part, in fee simple. 

And the said party of the first part hereby covenants to warrant 
specially the property hereby conveyed, and to execute such further 
assurances of said land as may be requisite. 
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WITNESS her hand and seal on the day and year first herebefore 
written. | 


Signed, sealed and delivered in presence of, 


/s/ Florence C. Brown | (SEAL) 
| 
DISTRICT OF COLUMBIA __) to wit: | 
I, E. Roy Hill, a Notary Public in and for the said District do 
hereby certify that Florence C. Brown party to and who is personally well 
known to me as the person who executed the foregoing and annexed Deed 
bearing date on the 9th day of April A.D. 1948 personally appeared before 
me in the aforesaid District and acknowledged the same to be her act and 
deed. | 
Given under my hand and seal this 9th day of April A.D. 1948. 


/s/_E. Roy Hill ! 
Notary Public. | 
[SEAL] 


15008 
DEED 349399 


FLORENCE C. BROWN 
TO 
NEVA L. BUIE 


Received for Record on the day 

of ,» A.D. 19 

at o'clock __m., and recorded in 
Liber No. 8725 at folio 210 , one of 
the Land Records for the District of Columbia, 
and examined by 


/s/ Marshall L. Shepard 


Recorder. 


Apr 19 1 20 PM '48 
APR-19-48 09590 A *15003— Ded 
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PLAINTIFF'S EXHIBIT 6 
[Filed July 18, 1963] 


November 19, 1962 


Whitford Cheston, Esquire 
110 N Payne Street 
Fairfax, Virginia 

Dear Whit, 

I have examined all four of the deeds from Proctor to others 
and I also examined the deed under which Proctor obtained title to the 
property which is involved in the Buie v Hill case. The only deed 
which describes the use to which the 10 foot alley was to be placed is 
the deed found in liber 1497 at folio 149 which is the deed from Proctor 
to Upperman and is dated June 7th 1890. The deed uses this language, 

|. . with the free and uninterrupted use of said alley 

leading out to Potomac Street. .. .” 

All the other deeds refer to the alley in this type of language: 

__ . North side of a 10 foot alley east 64 feet more 

or less to the West side of a 3 foot alleyway . . . with the 

right of way over the above mentioned alley ... .” 

Accordingly I presume that all of the usages where the alley is 
referred to are to be interpreted in accordance with the Upperman 
deed which says "with the free and uninterrupted use of said alley” 
without any limitation as to foot passage or vehicular traffic or as to 
the fact that it was only to be used to a width of three feet. The 
language which I have set forth above is verbatim from that deed. 

Sincerely yours, 


| 
DEFENDANT'S EXHIBIT NO. 1 


| 

600K PACE Dee 15 3 31PH | 
11723 250 Biprite Poms z) 

DEED | 


(Property Acquised Thru Privete Sele) 


THIS INDENTURE, made this 25 way 


one thousand nine hundred and — @_L___ by and between 
Me lter N. Tobriner, Frederick J. Clarke, John 8. ee ee 
name of and on bebalf of said District, of the first part, and — Theodore R. 4 ——————— 


of the second part. 


WITNESSETH, THAT WHEREAS the hereinafter described property was subject to taxa- 
tion and assessment and was duly assessed for certain taxes weduepesihmmeamsetninmbcseter 
madanciterpeowsesznsicoobecpes during the fiscal years listed in the scbedale hereinafter ep- 
it lL al CAR TE Om 
were daly levied upon said property, all in the manner prescribed by lew; 


AND WHEREAS, the ssid taxes and aseesemeata were not paid when dae and thereupen be 
came in arrears and delinquent and metecondemiterycmmcamnicosbenpensiatiew:coseinad 
as provided by law, cer- 
tain interest, penalties and charges became dos, and the sume remaining unpeid the said property 
was thereafter advertised and offered at public sale to the highest bidder for the satisfaction of 
said taxes and assessments embemisuendumiterpueussessiepoberges 00 in arrears and delin- 
qosat together with interest, penalties and charges then doe, and no other person having bid the 
amoant due, the D.C. Treasurer bid in and purchased the said property for the District of Colum- 
bia, the date of each such sale and other information in connection therewith being set forth in 
* the said schedule hereinafter appearing, all in accordance with the laws for the government of 
the Digtrict of Columbia; | 
ND WHEREAS, the owner or owners of said property, or their legal representatives, did 
not in two years from the date of snsh ealo to the District of Colembin redeem the ssid prop- 


‘ 


efty, ftom the said sale in the manrer provided by law; 
: AND WHEREAS, the pary— of the second pert has— made application to the Commis 
: sioners of the District of Columbia to purchase the said property at private sale pursuant to an 
‘Act of Congress entitled ‘‘An Act in relation to taxes and tax ealee in the District of Columbia,” 
approved February 28, 1896, as amended, and the said party—of the second part has .paid 
to the D.C, Treasurer the fall amount for which said property was bid in and purchased by the 
ee Sree pert bes ee oe en 
~ wit, the sum of OFS dollars and -sevantycalon—oents (8 3.82.9, 
as shown in the schedule hereinafter appearing; | 


AND WHEREAS all ot! ‘ : A 
Cis alae Gad Ge aa ga Gene, Sa 
hereinafter appearing and amounting to the sam of one hundred forty-five ————— dollars 
and=N!nety-seven— cents (§ 145.97——}, have been paid to the D.C. Treasurer by the said 
part y — of the second part, as required by law; . 
SCHEDULE 
‘The property hereinbefore mentioned is ooated in the District of Columbia and is known for 
purposes of assessment and taxation as lot numbered —_®!8— in square membered —!2'8— 
according to the records in the Property Tax Division, Finance Office of the District of Columbia. 
2a : i 


BEST COPY AVAILABLE 
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‘The said property was purchased at public sale by the D.C. Treasurer for and in the name ; 
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1/17/33 
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1/17/39 
1/16/40 
1/16/61 
1/13/42 
1/19/43 
1/18/ly 
1/18/46 
1/17/67 
1/16/48 
1/19/49 
1/20/50 
1/19/51 
1/18/52 
1/16/53 
1/22/54 
1/14/55 
1/13/56 
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All other assessments, taxes, costs and charges due the District of Columbia, including 


| 
sales to the District of Columbia within two years and unredeemed: | 


Amount of all other assessments, tanes, costs and charges due D.C... 
Gurplus over statutory minimum price for deed ........ ..........-... 
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NOW THEREFORE THIS INDENTURE WITNESSETH, that said parties of the first part, 
by virtee of the authority conferred on them by said Acts and laws and for and in consideration 
of anid sum of thease thousand five undead twenty-eight and 76/190 
dollars ($3,528. 76——}, the recsipt of whish is hereby acknowledged, have granted, bargained, 
acld, and conveyed, and by these presents do yrant, bargain, sell, and convey in the name of and on 
dehalf of said District of Columbia untd the snid party of the second part, its successors, 
Deirs and assigns, the hereinbefore described lands and premises, and the appurtenances thereunto 
Belonging or in axy wise appertaining; to have and to hold the same unto the said party of the 
second part, its saccessora, beirs and assigns forever. 


Walter MN. Tobriner, Frederick J. Clarke, John B. Duncan ———__. 


aaa eee 


constitsting the Board of Commissioners of the District of Columbia, parties of the first part, hav- 
img first considered and approved the foregoing deed sitting as a board, have directed the execn- 
tiem thereof in the name of said Board of Commissioners by their Secretary, who has hereunto 
set his hand affixed the seal of the District of Columbis hereto, under authority of the Act of Con- 
gress entitled ‘An Act to retieve the Commissiozers of the District of Columbia of certain minis- 
terial duties,” approved February 11, 1932, om the day and year hereinbefore written. 


Secretary of the Board of Commissioners of the District of Columbia, parties to the foregoing 


cat cape sing date om te FS tay ot Acne ——— 
19_4  sersceslty speared before me in said District, the said <1 27 Aeoroeei 


being personally well known to me as the person who executed the said deed and acknowledged 
the same to be the act and deed of the said Board of Commissioners of the District of Columbia. 


PACE 


BO0K 


vr 
“> 
Nm 
mo 
NN 
~ 


aie Se eet Oe oe eee 
Peetret fee nee ot ae 


eee, oid 
and recorded in Liber Ne, “7 2 >” 
Folio No. 2S © one of the Land 


Records for the District of Columbia. =? 
eo gt 


« Qm— Olssce 8 BSeRLT rest MD 


00s 


PY AVAILABLE |} 


ET yy Ce ey ey ey 


[Filed March 25, 1963] 


JUDGMENT 


This matter came on to be heard upon the pleadings filed, and 
upon the oral, physical and documentary evidence adduced at the hearing 
hereof. Upon conclusion of the presentation of the evidence the matter 
was argued to the Court by counsel for the parties respectively. 

In consideration of all whereof the Court doth find as follows: 
That the def dant is the owner of the unimproved lot in the District of 
Columbia which is known for purposes of taxation as Lot 818 in Square 
1218, by virtue of deed from the Commissioners of the District of 
Columbia duly recorded; That plaintiff is the owner of Lot 841 Square 
1218 improved by premises known as 1239 Potomac Street, N. W., 
Washington, D. C.\and has a right of way for pedestrian ingress and 
egress over the aforesaid lot owned by defendant; That the defendant is 
entitled to keep out of his said lot completely unauthorized people by 
erection of a barrier along Potomac Street provided such barrier is 
maintained in such a way it does not interfere with plaintiff's right of 
access and exit; That the defendant should not be prohibited from using 
his said lot for the purpose of parking automobiles provided such park- 
ing is had in such a way as to not interfere with plaintiff's right to the 
reasonable use of said loss for pedestrian access and exit. 

The Court concludes as a matter of law that the defendant should 
be permanently enjoined from preventing the plaintiff from the reason- 
able use of a right of way over the defendant's lot for the purpose of 
pedestrian access and exit, and enjoined from preventing trash and 
garbage removal men from having access to plaintiff's property. 

NOW THEREFORE IT IS BY THE COURT: 

ADJUDGED, ORDERED, and DECREED: That defendant Theodore 
R. Hill be and he is hereby permanently enjoined from prevention of 
plaintiff Neva L. Buie in the reasonable use of a pedestrian right of 
way for purpose of access and egress to plaintiff's property, over the 
property of defendant known as Lot 818 in Square 1218, in the District 
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| 
of Columbia; and the defendant is hereby further enjoined from pre- 
venting trash and garbage removal men from having pedestrian access 
to plaintiff's property through the said defendant's lot. 


/s/ Edward A. Tamm 
Judge 


3/25/63 


[Filed April 23, 1963] | 
NOTICE OF APPEAL | 

Notice is hereby given this 22d day of April, 1963, that Neva L. 
Buie, plaintiff above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court dated March 25, 1963. | 


/s/ Arthur L. Willcher | 
1026 Investment Building | 
Washington 5, D. C. 
Attorney for Plaintiff 


[Certificate of Mailing] 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THEODORE R. HILL, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


WHITFORD W. CHESTON 


United States Court of Appeals 110 North Payne Street 
for th Ov aumbia Circuit Fairfax, Virginia 


FILED OCT 25 1963 Attorney for Appellee 


Nosthen GV ectanas 


(i) 


STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee the appellant does not correctly state 
the questions presented by this appeal, and that the single question 
before this Court is posed as follows: 


1. Where owner of dominant estate acquires easement by deed 
whereby the servient estate is subjected to a right of way over a three 
foot alley for distance of 34 feet to a 10 foot alley leading out to a public 
street, and with a right of way over said 10 foot alley; is the grant to be 
construed as giving the dominant estate only a continuation of the 3-foot 
pedestrian easement over the 10-foot wide alley, or does the dominant 
estate have an easement over the entire 10-foot width of the 10-foot 
alley. 


STATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 

ARGUMENT: 
I. Plaintiff's Easement is for Pedestrian Use Only 
Il. Defendant's Chain Barrier is Not Improper 


The Findings of the Trial Court Should Not be 
Disturbed 5 . 


IV. Claim by Right of Adverse Possession Cannot 
Be Sustained , . , ; e 2 


CONCLUSION 


TABLE OF CASES 
Bonds v. Smith, 79 U.S. AP». D.C. 118, 
143 F. 2d 369 és ‘ . 


Compton v. Rudolph, 56 U.S. ae D.C, 211, 
12 F. 2d 152 . bY . 


Engle v. Catucci, 91 U.S. App. D.C. 54, 
197 F. 2d 597 P : Ss : : 


Hazen v. Hawley, 66 App. D.C. 266, 86 F. 2d 217 


Marzo v. 7 Corners deed: 84 U.S. APP: D.c. 131, 
171 F. 2d 144 . 


McLarren v. McLarren, 45 App. D.C. 237. F 5 


* Penn Bowling Recreation Center v. Hot Shoppes, Inc., 
86 U.S. App. D.C, 58, 179 F. 2d 64 : : 


* Preston v. Siebert, 21 App. D.C. 405 
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ied States Couto Seas 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,009 


Appellant, 


THEODORE R. HILL, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


As the parties occupy the same relative positions in this Court 
as in the trial court, for sake of clarity the appellant will be referred 
to as plaintiff, and appellee as defendant. 


Plaintiff filed her complaint seeking by specific a for relief 
only that defendant be enjoined from erecting a "barrier" on the lot in 
dispute (JA 2). In the pretrial order the plaintiff's claim was enlarged 
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to request the court to require defendant to remove the barrier, cease 
parking defendant's vehicles in the disputed area, and cease interfering 
with plaintiff's use of the lot in dispute (JA 5). 


Plaintiff acquired her Georgetown home in 1948 by deed which 
gave her a right of way over a three foot alley at the rear of her back 
yard and running 34 feet to a 10 foot alley leading into Potomac Street, 
and with "a right of way over said 10 foot alley" (JA 5). Defendant 
purchased the property known for taxation purposes as Lot 818 Square 
1218 from the District of Columbia by deed executed in November 1961 
and for the consideration of $3,528.76 (JA 49). Defendant expended 
approximately $100 to improve the lot with bluestone (JA 35) and placed 
a chain across the Potomac Street entrance to the lot to keep out intru- 
ders (JA 34). Defendant used the lot for purpose of parking his and his 
client’s automobiles on same (JA 34). 


The present litigation followed the impasse thus developed. 


The testimony was conflicting as to the extent and nature of use 
made of the Lot 818 thru the past years. 


Plaintiff was vague in testifying and on twelve occasions was 
admonished by the court to answer the question put to her (JA 13, 14, 
15, 16, 19, 21, and 24). Plaintiff’s testimony in essence was that she 
used the 10 foot lot to get deliveries, for renovations (JA 19); that the 
posts erected by defendant were 3 feet in height and one and a half inch 
in diameter, connected by a chain which was not locked (JA 20). 


The witness for plaintiff James J. Sullivan testified in substance 
he was acquainted with the disputed property all his life that he was 83 
years of age (JA 25) and that he thought the property was a public alley 
(JA 26); that the main use of the lot was “for folks to put out their 
trash and garbage” and “to bring material in the back." 


The witness for plaintiff Harris L. Stevenson testified principal 
use of the lot was to afford the people a place to put out their trash and 
garbage (JA 30) and that he believed oil delivery was made to the Baptist 
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Home with which he was connected by dragging the oil hose up the lot, 
not by driving the oil truck itself back up the lot (JA 29). | 


The defendant testified he purchased his Georgetown home in 
early 1961, that his office was in the home, and that from the time he 
owned the home plaintiff had made no use of the 10 foot lot (JA 33); 
that for several months of 1961 one Hewitt had parked his car in the 
lot; that his purpose in buying the lot was to afford himself and his 
clients a parking place (JA 34); that his parking of vehicles in the lot 
does not impede access to the 3 foot alley; that neither the Baptist 
Home nor any of the persons referred to by plaintiff in her testimony 
has complained about defendant's use of his property (JA 35). 


Defendant's witness Stephen K. Biggs testified he owned the 
defendant's home for the period 1958 to 1960; that during this time he 
parked on the lot occasionally (JA 38) that a male nurse parked there 
in daytime for about a year (JA 38); that there was room for pedestrian 
ingress/egress while a vehicle is parked close to the wall (a 38). 


Defendant's witness Mamie Johnson testified she owned and 
lived and worked in defendant's present home for period 1948 to 1958 
and was there all the time, day and night (JA 39); that the uge made of 
the lot comprised oil men delivering oil, trash men removing trash and 
‘sometimes’ a truck coming to deliver things (JA 39) but that she did 
not see more than two or three trucks (JA 39) and that on the several 
times she saw plaintiff in the alley the plaintiff was "snooping" (JA 40). 


The issue litigated in the trial court comprised solely the meaning 
and construction of an easement by grant to plaintiff. On this appeal 
and for the first time the theory of easement by prescription is advanced 
and argued. | 


Aside from plaintiff's own testimony relative her use of the property 
in question for the fourteen year period since plaintiff owned the dominant 
tenement, there was no testimony as to what use, if any, plaintiff's pre- 
decessors in title made of the lot in dispute. | 


From the early 1890's to 1961 the lot in dispute has been owned 
by the District of Columbia (JA 49). 


SUMMARY OF ARGUMENT 


1. The easement by grant under consideration in this case was 
not for “free and uninterrupted” use for vehicular traffic, but was only 
a grant of pedestrian access. 

2. The placing of an unlocked chain across servient property 


by owner thereof does not constitute in law an infringement upon the 
rights of the owner af the dominant estate. 


3. ‘The finding of the trial court who heard the witnesses and 
observed their demeanor should not be disturbed unless clearly wrong. 

4. Appellant cannot prevail by claim of right by adverse posses- 
sion for the reasons that: 

(a) The issue is being raised for the first time on appeal; 

(b) Adverse possession cannot be claimed against the Sovereign which 
owned the land for 70 years prior to 1961; and (c) Appellant did not 
prove continuous adverse possession for statutory period by tacking on 
the possession of those in privity with appellant. 


ARGUMENT 


L Plaintiff's Easement is for Pedestrian Use Only. 


Plaintiff's pleadings and the pre-trial order in this case do not 
contend for the proposition plaintiff has a "free and uninterrupted” 
right of way over the entire 10-foot wide lot owned by defendant. The 
record does not support the contention the deed creating plaintiff's 
easement establishes a free and uninterrupted use right in plaintiff 
over all the 10-foot strip. 
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The only reference to this appealing phrase is in Exhibit 6 
(JA 48) which comprises an unsigned letter of plaintiff's trial counsel 
to defendant's counsel referring to an 1890 deed to one Upperman, and 
also referring to use for right of way along the North side of the dis- 
puted lot. Plaintiff made no effort to establish her chain of title back 
to the Upperman deed. While the probative value attaching to this 
unsigned letter expressing an opinion of counsel would seem to be very 
little, at best it would appear, taken as a whole, the disputed lot was to 
be subjected to an easement along its North side. The physical facts 
as shown by the photographs in the record (JA 42, 43, & 44) isubstanti- 
ate this contention, as the 3-foot alley terminates on the North side of 
the 10-foot alley. | 


Surely, the most clear and unequivocal evidence would be required 
to sustain plaintiff's contentions which, if upheld, would relegate the 
fee simple owner of the lot to the role of not being able to use it to any 
extent or for any purpose whatever. This court in Marzo v. 7 Corners 
Realty 84 US App DC 181, 171 F.2nd 144 hadbefore it the situation where 
a 2-foot easement by grant was sought to be made a 10-foot right of way. 
In that case the court stated "it would be a most serious encroachment 
on appellee's (owner's) lot." In the case now under consideration 
plaintiff's claim instead of being only a serious encroachment is tanta- 
mount to absolute deprivation of the rights of the fee owner in his 


property. | 


Penn Bowling Recreation Center v. Hot Shoppes, Inc. 86 U.S. App. 
D. C. 58, 179 F. 2nd 64 is one of the few cases in this jurisdiction which 
involved points similar to those in dispute in the instant case. In the 
Penn Bowling case the use for parking in a 16-foot wide right of way was 
in dispute. The court in its opinion stated the following: 


"The long continued use of the right of way for the 
purpose of loading or unloading supplies at appellant's 
premises may indicate an intention of the parties that 
the easement might be used for that purpose. But appellant 
would thereby acquire no right to make any use of the ease- 
ment which would unreasonably interfere with its ue by 
appellee." 

: 
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The appellee in the Penn Bowling case was the owner of servient 
estate. 


The plaintiff's case is different in a significant aspect from the 
other easement cases reported in the D C. Courts -- the difference 
being this case involves a 3-foot right of way terminating at a 10-foot 
wide lot. The existence of the 34-foot length of the 3-foot right of way 
strongly indicates the original grantor subjected his 10-foot lot only 
to a continuation out to the street of a 3-foot right of way. In support 
of this contention reference is made to Tiffany, Real Property, 3rd 
Ed, Sec 805, wherein it is stated: 

"A grant or reservation of a right of passage over 

a space of named width has been construed as giving a 

right of way, not over that width, but of merely a con- 

venient width to be located upon that space." 

The grant of "a right of way over said 10-foot alley" coupled 
with the right of way over the 3-foot alley leading to it presented the 
court with the crux of the litigation. It appears that as a settled 
principle which requires no citation of authority to support, where the 
language of the grant ‘is such that it is subject to more than one inter- 
pretation the court wiil look to the circumstances surrounding the 
matter, and to the intention of the parties at the time of the grant. 
Important in this regard is the physical fact plaintiff must traverse 
34 feet of a 3-foot alley before reaching her premises. Thus it has 


never been possible for wagons, carts, or motor vehicles to reach 
plaintiff's premises. Defendant contends this factor strongly indicates 
the grant was for pedestrian ingress and egress only. 


The record in the case indicates that prior to defendant purchasing 
the disputed lot in 1961 some use at least was made of it by vehicles 
coming upon the lot, either to park or to unload. However, it must be 
borne in mind that during all the years involved in the testimony of the 
several witnesses the lot was owned by the District of Columbia govern- 
ment, which tolerated such use as the lot was not barricaded or closed 
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off by the District. Such use as shown by the record would equally 
support the contention the use by the neighborhood was permissive and 
not a matter of legal right. In the case of Umhau v. Bazzuro,76 App 

DC 394,133 F. 2nd 356, this court reiterated the fundamental proposition 
that permissive use affords no basis of claim of right. | 


Defendant does not agree with plaintiff that the case of Preston 
v Siebert, 21 App. D. C. 405 is "all fours” with this case. In the Preston 
case the main consideration was given to the status of certain heavy 
wood gates or barriers; and in that case the principal portion of the 10- 
foot right of way referred to was in fact a dedicated public ate se 
thus open for use by the public for all purposes. 


. Defendant's Chain Barrier Is Not Improper. | 
The record discloses the so-called "barrier" consisted of two 
1-1/2 inch diameter iron posts, 3-feet high, placed 10 feet apart at 
entrance of the disputed lot, and connected by a chain which was never 
locked, and which was placed across the lot at night time. The evidence 
further discloses the chain was placed by the fee simple owner of the 
lot to eliminate night-time parking by intruders. 


| 

Preston v Siebert, ante, is of assistance to the Court in disposing 
of plaintiff's contentions relative the "barrier." In the Preston case the 
Court dealt with precisely this matter and stated in its opinion: 


"Every gate over a right of way is to a greater or 
less extent an obstruction; but if the circumstances are 
such that it constitutes no more than a reasonable protec- 
tion to property which all parties might well be supposed 
to have anticipated when the right of way was created and 
if it is such an obstruction as does not unreasonably or in 
any substantial manner interfere with use of the right of 
way, a gate should not be regarded as an unlawful impedi- 
ment to the owner's enjoyment of such right of way." 
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It will be noted the barrier concerned in the Preston case 
comprised two heavy wood gates which were kept shut and bolted. The 
owner of the dominant estate was subjected to the nuisance of persons 
having to knock on her front door to request the gates be unbolted 
before access through the right of way could be had. Merely stating the 
factual situation in the Preston case shows the vast difference between 
the two factual situations, and it is not considered further discourse on 
the Preston case is required. 


In Short v Devine, 15 NE 148 (Main - 1888) the court held the 
owner of the servient estate had a right to erect suitable gates at the 
end of the right of way to protect his property. 


Defendant respectfully suggests to this Court that there is simply 
no merit whatever to the plaintiff's contention her rights have been 
infringed upon by the erection of the chain across defendant's property. 


IIL The Findings of the Trial Court should not be Disturbed. 


The trial court heard oral testimony touching upon the use made 
of the lot in dispute through the many past years. This evidence was 
admitted, not in support of a claim of adverse possession, but to 
enlighten the court as to extent of the plaintiff's easement by grant. 

The wording in the plaintiff's deed and defendant's deed were the only 
recorded documents offered in evidence in the case and the court was 
required to construe the language of the deed and adjudicate its meaning. 
The language of the grant is susceptible of two constructions. This very 
vital phase of the case could only be decided upon the oral testimony. 
The trier of the facts determined the extent of the easement in favor of 
defendant's contentions as reflected in the judgment entered in this case. 


‘This court has held many times that the findings of the trier of 
facts are not to be disturbed save for exceptional cause. Typical are 
the following cited cases out of many where the court used the language 
quoted: 
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In Hazen v Hawley, 66 App DC 266, 86 F. 2nd 217 the court said: 


"Court of Appeals while not absolutely bound by 
chancellor's findings of fact will not disturb them on | 
appeal unless upon an examination of evidence findings 
are clearly wrong." | 
And in McLarren v McLarren,45 App DC 237 it was stated: 

"Where an equity cause is tried in open court with 
full opportunity on the part of the trial justice to observe 
the demeanor of witnesses and to judge of their veracity 
his findings on questions of fact have much the same | 
sanctity as a verdict of a jury and will not be disturbed 
on appeal unless a mistake of judgment is so apparent! as 
to demand reversal." 

IV. Claim by Right of Adverse Possession Cannot be Sustained. 

Again referring to the pleadings filed (JA 1 to 7) it is apparent 
beyond question the theory of the plaintiff's case in the trial court was 
that she had an easement by grant. Only in this court and for the first 
time does plaintiff advance as a ground for reversal of the lower court 
the claim she should prevail by right of adverse possession. This 
plaintiff may not do as is shown by the fact the case references in DC 
Digest, Vol. 1, Appeal & Error, Sec. 169 which deny such right are at 


least thirteen in number. | 


The record discloses by defendant's exhibit 1 (JA 49) that the 
District of Columbia government was the owner of the land for the 
years 1898 to 1962. By purchase from the District of Columbia the 
defendant acquired full and valid fee simple title, W. C. & A. N. Miller 
Dev. Co. v Emig,77 US App DC 205, 184 F. 2nd 36, subject only to valid 
prior existing easement of plaintiff, Engle v Catucci, 91 U.S. App. DC 54, 
197 F. 2nd 597. The District of Columbia therefore must have held the 
fee simple title for the years 1893 to 1961 subject only to plaintiff's right 
acquired by grant. Plaintiff could not assert adverse possession against 
the sovereign to increase the rights she had. In Compton v Rudolph, 56 
App D. C. 211, 12 F. 2nd 152, which dealt also with status of a 3-foot alley 
the court in its opinion said: 
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"There is considerable in the record as to the 3-foot 

alley being occupied by buildings at the present time. This 

is unimportant as adverse possession could not be charged 

against the District of Columbia." 

The third reason why plaintiff cannot sustain claim of right in the 
disputed lot by adverse possession is that the record and proofs in the 
case do not in any event show adverse possession for the required 
statutory period. Testimony was presented in the course of plaintiff's 
case in chief as to use of the disputed lot many, many years ago, but 
such testimony did not show or even purport to show that plaintiff's 
predecessors in chain of title asserted adverse rights. Indeed, plain- 
tiff's principal witness relative the alleged long usage of the lot was 
an 83 year old gentleman who testified he thought the lot was a public 
alley (JA 26). Use by the public cannot be tacked upon plaintiff's use as 
there is no privity between plaintiff and the public. 


Reid v Anderson, 13 App DC 30 dealt with the matter of continuity 
of alleged adverse possession and the court said this in its opinion: 


"Ht has been said that if there be one element more 
distinctly material than another in conferring title by 
adverse possession, where all requisites are so, it is the 
existence of continuous adverse possession. Or, if the 
continuity of the persons be broken for a single day before 
the 20 years have elapsed the previous possession goes for 
nothing and the wrongdoer must commence de novo." 


And in Umhau v Bazzuro, ante, the court said: 
"lf several successive users are relied upon to span 


the statutory period, then it must be shown that a privity 
existed between the persons exercising the users." 


And in Bonds v Smith, 79 U.S. App DC 118, 143 F. 2nd 369, the 
court stated the matter of tacking thusly: 


"Tacking consists of successive uninterrupted 
possessions by persons between whom privity exists. 
* * * * * The privity which is necessary to permit 
tacking may be of estate blood or contract. 
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The plaintiff is certainly not to be permitted to ask this Court at 
this stage of the litigation to simply take a guess as to what plaintiff's 
predecessors in title might or might not have done respecting the dis- 
puted lot. The record shows the original owner, Proctor, made several 
out-conveyances; and it is a matter of sheer speculation which grantee 
of Proctor was the originator of plaintiff's title chain. | 


CONCLUSION 


This case was fairly tried by the court below after plaintiff had 
ample opportunity to select her theory of the case and frame the issues 
accordingly. The reasonable interpretation by the court of the key 
language of plaintiff's deed, "with a right of way over said 10-foot 
alley" to mean plaintiff has a pedestrian access and exit right but not a 
vehicular right is supported by the evidence taken as a whole. 


The placing of a chain across a 10-foot lot is not in legal con- 
templation an infringement upon the right of way of plaintiff, and 
plaintiff has no right whatever in the defendant's property by adverse 
possession. | 


The judgment of the lower court should be affirmed. 
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